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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8700 


Filed in open court July 29,1941, Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 

Holding a Criminal Term 

District of Columbia, ss : July Term, A. D. 1941. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one William W. Arbuckle on, to wit, the eighth day 
of September, 1938, and at the District of Columbia afore¬ 
said, was an employee of the United States of America, that 
is to say, was the manager of the Senate Restaurant of the 
United States of America; that on the said eighth day of 
September, 1938, and at the District of Columbia aforesaid, 
the said William W. Arbuckle did have in his possession 
a certain sum of money, to wit, one hundred dollars in 
money, of the value of one hundred dollars, of the money 
and property of the said United States of America, which 
said one hundred dollars in money, of the value aforesaid, 
had come into the possession of him, the said William W. 
Ar uckle, by virtue of his said employment, and the said 
Wi ’iam W. Arbuckle, so having the said one hundred dol¬ 
lars in money, of the value aforesaid, in his possession as 
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aforesaid, on, to wit, the said eighth day of September, 
1938, and at the District of Columbia aforesaid, and while 
he, the said William W. Arbuckle, was an employee of the 
said United States of America, as aforesaid, unlawfully, 
feloniously, knowingly and fraudulently did convert the 
said one hundred dollars in money, of the value aforesaid, 
to his own use, and thereby then and there did embezzle 
the same; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Second Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle, on, to wit, the fourteenth 
day of September, 1938, and at the District of Columbia 
aforesaid, was an employee of the United States of Amer¬ 
ica, that is to say, was the manager of the Senate Res¬ 
taurant of the United States of America; that on the said 
fourteenth day of September, 1938, and at the District of 
Columbia aforesaid, the said William W. Arbuckle did have 
in his possession a certain sum of money, to wit, one hun¬ 
dred dollars in money, of the value of one hundred dollars, 
of the money and property of the said United States of 
America, which said one hundred dollars in money, of the 
value aforesaid, had come into the possession of him, the 
said William W. Arbuckle, by virtue of his said employ¬ 
ment, and the said William W. Arbuckle, so having the 
said one hundred dollars in money, of the value aforesaid, 
in his possession as aforesaid, on, to wit, the said fourteenth 
day of September, 1938, and at the District of Columbia 
aforesaid, and while he, the said William W. Arbuckle, was 
an employee of the said United States of America, as afore¬ 
said, unlawfully, feloniously, knowingly and fraudulently 
did convert the said one hundred dollars in money, of the 
value aforesaid, to his own use, and thereby then and there 
did embezzle the same; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 
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Third Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the fifteenth 
day of September, 1938, and at the District of Columbia 
aforesaid, was an employee of the United States of Amer¬ 
ica, that is to say, was the manager of the Senate Restau¬ 
rant of the United States of America; that on the said fif¬ 
teenth day of September, 1938, and at the District of Co¬ 
lumbia aforesaid, the said William W. Arbuckle did have in 
his possession a certain sum of money, to wit, one hundred 
and five dollars in money, of the value of one hundred and 
five dollars, of the money and property of the said United 
States of America, which said one hundred and five dollars 
in money, of the value aforesaid, had come into the posses¬ 
sion of him, the said William W. Arbuckle, by virtue of his 
said employment, and the said William W. Arbuckle, so 
having the said one hundred and five dollars in money, of 
the value aforesaid, in his possession as aforesaid, on, to 
wit, the said fifteenth day of September, 1938, and at the 
District of Columbia aforesaid, and while he, the said Wil¬ 
liam W. Arbuckle, was an employee of the said United 
States of America, as aforesaid, unlawfully, feloniously, 
knowingly and fraudulently did convert the said one hun¬ 
dred and five dollars in money, of the value aforesaid, to 
his own use, and thereby then and there did embezzle the 
same; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

Fourth Count : 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the seventeenth 
day of September, 1938, and at the District of Columbia 
aforesaid, was an employee of the United States of Amer¬ 
ica, that is to say, was the manager of the Senate Restau¬ 
rant of the United States of America; that on the said 
seventeeenth day of September, 1938, and at the District 
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of Columbia aforesaid, the said 'William W. Arbuckle did 
have in his possession a certain sum of money, to wit, one 
hundred and ten dollars in money, of the value of one hun¬ 
dred and ten dollars, of the money and property of the said 
United States of America, which said one hundred and ten 
dollars in money, of the volue aforesaid, had come into the 
possession of him, the said William W. Arbuckle, by virtue 
of his said employment, and the said William W. Arbuckle, 
so having the said one hundred and ten dollars in money, 
of the value aforesaid, in his possession as aforesaid, on, 
to wit, the said seventeenth day of September, 1938, and 
at the District of Columbia aforesaid, and while he, the said 
William W. Arbuckle, was an employee of the said United 
States of America, as aforesaid, unlawfully, feloniously, 
knowingly and fraudulently did convert the said one hun¬ 
dred and ten dollars in money, of the value aforesaid, to 
his own use, and thereby then and there did embezzle the 
same; against the form of the statute in such case made 
and provided, and against the peace and government of the 
United States. 

Fifth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the twenty- 
first day of September, 1938, and at the District of Colum¬ 
bia aforesaid, was an employee of the United States of 
America, that is to say, was the manager of the Senate 
Restaurant of the United States of America; that on the 
said twenty-first day of September, 1938, and at the District 
of Columbia aforesaid, the said William W. Arbuckle did 
have in his possession a certain sum of money, to wit, one 
hundred and twenty dollars in money, of the value of one 
hundred and twenty dollars, of the money and property 
of the said United States of America, which said one hun¬ 
dred and twenty dollars in money, of the value aforesaid, 
had come into the possession of him, the said William W. 
Arbuckle, by virtue of his said employment, and the said 
William W. Arbuckle, so having the said one hundred and 
twenty dollars in money, of the value aforesaid, in his 
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possession as aforesaid, on, to wit, the said twenty-first 
day of September, 1938, and at the District of Columbia 
aforesaid, and while he, the said William W. Arbuckle, was 
an employee of the said United States of America, as afore¬ 
said, unlawfully, feloniously, knowingly and fraudulently 
did convert the said one hundred and twenty dollars in 
money, of the value aforesaid, to his own use, and thereby 
then and there did embezzle the same; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Sixth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said do further present: 

That one William W. Arbuckle on, to wit, the twenty- 
third day of September, 1938, and at the District of Colum¬ 
bia aforesaid, was an employee of the United States of 
America, that is to say, was the manager of the Senate 
Restaurant of the United States of America; that on the 
said twenty-third day of September, 1938, and at the Dis¬ 
trict of Columbia aforesaid, the said William W. Arbuckle 
did have in his possession a certain sum of money, to wit, 
one hundred and fifteen dollars in money, of the value of 
one hundred and fifteen dollars, of the money and property 
of the said United States of America, which said one hun¬ 
dred and fifteen dollars in money, of the value aforesaid, 
had come into the possession of him, the said William W. 
Arbuckle, by virtue of his said employment, and the said 
William W. Arbuckle, so having the said one hundred and 
fifteen dollars in money, of the value aforesaid, in his pos¬ 
session as aforesaid, on, to wit, the said twenty-third day 
of September, 1938, and at the District of Columbia afore¬ 
said, and while he, the said William W. Arbuckle, was an 
employee of the said United States of America, as afore¬ 
said, unlawfully, feloniously, knowingly and fraudulently 
did convert the said one hundred and fifteen dollars in 
money, of the value aforesaid, to his own use, and thereby 
then and there did embezzle the same; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 
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Seventh Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the twenty- 
seventh day of September, 1938, and at the District of Co¬ 
lumbia aforesaid, was an employee of the United States 
of America, that is to say, was the manager of the Senate 
Restaurant of the United States of America; that on the 
said twenty-seventh day of September, 1938, and at the 
District of Columbia aforesaid, the said William W. Ar¬ 
buckle did have in his possession a certain sum of money, 
to wit, one hundred dollars in money, of the value of one 
hundred dollars, of the money and property of the said 
United States of America, which said one hundred dollars 
in money, of the value aforesaid, had come into the posses- 
sin of him, the said William W. Arbuckle, by virtue of his 
said employment, and the said William W. Arbuckle, so 
having the said one hundred dollars in money, of the value 
aforesaid, in his possession as aforesaid, on, to wdt, the 
said twenty-seventh day of September, 1938, and at the 
District of Columbia aforesaid, and while he, the said Wil¬ 
liam W. Arbuckle, was an employee of the said United 
States of America, as aforesaid, unlawfully, feloniously, 
knowinglv and fraudulentlv did convert the said one hun- 
dred dollars in money, of the value aforesaid, to his own 
use, and thereby then and there did embezzle the same; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Eighth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the twenty- 
eighth day of September, 1938, and at the District of Co¬ 
lumbia aforesaid, was an employee of the United States 
of America, that is to say, was the manager of the Senate 
Restaurant of the United States of America; that on the 
said twenty-eighth day of September, 1938, and at the Dis¬ 
trict of Columbia aforesaid, the said William W, Arbuckle 
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did have in his possession a certain sum of money, to wit, 
one hundred and ten dollars in money, of the value of one 
hundred and ten dollars, of the money and property of 
the said United States of America, which said one hundred 
and ten dollars in money, of the value aforesaid, had come 
into the possession of Mm, the said William W. Arbuckle, 
by virtue of his said employment, and the said William W. 
Arbuckle, so having the said one hundred and ten dollars in 
money, of the value aforesaid, in his possession as aforesaid, 
on, to wit, the said twenty-eighth day of September, 1938, and 
at the District of Columbia aforesaid, and while he, the said 
William W. Arbuckle, was an employee of the said United 
States of America, as aforesaid, unlawfully, feloniously, 
knowingly and fraudulently did convert the said one hun¬ 
dred and ten dollars in money, of the value aforesaid, to 
his own use, and thereby then and there did embezzle the 
same; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

Ninth Count : 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the twenty- 
ninth day of September, 1938', and at the District of Colum¬ 
bia aforesaid, was an employee of the United States of 
America, that is to say, was the manager of the Senate 
Restaurant of the United States of America; that on the 
said twenty-ninth day of September, 1938, and at the Dis¬ 
trict of Columbia aforesaid, the said William W. Arbuckle 
did have in his possession a certain sum of money, to wit, 
one hundred and fifteen dollars in money, of the value of 
one hundred and fifteen dollars, of the money and property 
of the said United States of America, which said one hun¬ 
dred and fifteen dollars in money, of the value aforesaid, 
had come into the possession of him, the said William W. 
Arbuckle, by virtue of his said employment, and the said 
William W. Arbuckle, so having the said one hundred and 
fifteen dollars in money, of the value aforesaid, in his pos¬ 
session as aforesaid, on, to wit, the said twenty-ninth day 
of September, 1938, and at the District of Columbia afore- 
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said, and while he, the said William W. Arbuckle, was an 
employee of the said United States of America, as afore¬ 
said, unlawfully, feloniously, knowingly, and fraudulently 
did convert the said one hundred and fifteen dollars in 
money, of the value aforesaid, to his own use, and thereby 
then and there did embezzle the same; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

Texth Couxt: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one William W. Arbuckle on, to wit, the thirtieth 
day of September, 1938, and at the District of Columbia 
aforesaid, was an employee of the United States of Amer¬ 
ica, that is to say, was the manager of the Senate Restau¬ 
rant of the United States of America; that on the said 
thirtieth day of September, 1938, and at the District of 
Columbia aforesaid, the said William W. Arbuckle did have 
in his possession a certain sum of money, to wit, one hun¬ 
dred and five dollars in money, of the value of one hundred 
and five dollars, of the money and property of the said 
United States of America, which said one hundred and five 
dollars in money, of the value aforesaid, had come into the 
possession of him, the said William W. Arbuckle, by virtue 
of his said employment, and the said William W. Arbuckle, 
so having the said one hundred and five dollars in money, 
of the value aforesaid, in his possession as aforesaid, on, 
to wit, the said thirtieth day of September, 1938, and at the 
District of Columbia aforesaid, and while he, the said Wil¬ 
liam W. Arbuckle, was an employee of the said United 
States of America, as aforesaid, unlawfully, feloniously, 
knowingly and fraudulently did convert the said one hun¬ 
dred and five dollars in money, of the value aforesaid, to 
his own use, and thereby then and there did embezzle the 
same; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

EDWARD W. CURRAN, 
Attorney of the United States in 
and for the District of Columbia. 
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DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Friday, September 26,1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Adkins, presiding 

No. 68,155 

United States 

vs. 

William W. Arbuckle 

Indicted for Vio. Sec. 100, Title 18, U. S. Code 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney, Leo A. Rover, Esq.; whereupon the 
defendant being arraigned upon the indictment, the reading 
whereof he specifically waives, pleads not guilty thereto, 
and for trial puts himself upon the country and the Attorney 
of the United States doth the like. 


Monday, January 25, 1943 

*•••••• 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorneys Messrs. Paul J. Sedgwick and Warren 
E. Magee, whereupon oral motion of Attorney for Defend¬ 
ant for continuance of trial of case is by the Court, denied, 
to which action of the Court the defendant is allowed an 
exception which is noted; whereupon the Jurors of the 
regular petit jury panel serving in Criminal Court Numbers 
(3) and Two (2), being called, are sworn upon their voir 
dire; and thereupon comes a jury of good and lawful per¬ 
sons of the District of Columbia, to-wit: 

Emmett N. Evans 
Mrs. Mabel E. Bergmann 
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John F. McGregor 
Mrs. Lillian C. Heaney 
Melvin R. Dyer 
Mrs. Helen G. Houck 
Mrs. Thoro 0. Isaminger 
Mrs. Thelma S. Latimer 
Clyde Lawson 
Mrs. Mary P. Ford 
Mrs. Minty P. Steward 
Mrs. Julia F. Dooley 


who being sworn to well and truly try the issue joined 
herein, are respited until the meeting of the Court to¬ 
morrow. 


Friday, January 29,1943 

»••#•## 

Verdict of Jury 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the jury upon their oath say that the 
defendant is guilty in manner and form as charged in the 
indictment; whereupon said defendant is committed to the 
Washington Asylum and Jail. 


Motion in Arrest of Judgment 

Comes now the defendant, William W. Arbuckle, by his 
attorneys, and without waiving any other motion filed or 
to be filed, moves the Court to arrest the judgment herein 
and hold for naught the verdict of “guilty ’ 9 rendered 
against this defendant, and for grounds therefor states: 

(1) The face of the record fails to show a violation by 
way of embezzlement of Title 100, Sec. 28, U. S. C. (Criminal 
Code, Sec. 47). 



11 


(2) The verdict is illegal, contrary to law and should be 
arrested. 

(3) And for other grounds apparent on the face of the 
record. 

PAUL J. SEDGWICK, 

Barr Building. 
WARREN E. MAGEE, 

Munsey Building, 
Attorneys for the Defendant. 

• ••••*• 

Motion to Set Aside the Verdict and for Judgment for the 

Defendant 

Comes now the defendant, William W. Arbuckle, by his 
attorneys, and, without waiving any other motion filed or 
to be filed herein, moves the Court to set aside the verdict 
herein as to each defendant, and to enter judgment of “not 
guilty’’ as to this defendant notwithstanding the verdict, 
and for grounds therefor states: 

(1) Each and every count of the indictment attempts to 
charge under Sec. 100, Title 28, U. S. C. (Criminal Code, 
Sec. 47) the defendant with embezzling moneys allegedly 
owned bv the United States, but the evidence fails to estab¬ 
lish all or any of such charges. 

(2) The evidence fails to establish that the moneys al¬ 
legedly involved were owmed by the United States. 

(3) The evidence fails to show that the defendant em¬ 
bezzled moneys of the United States. 

(4) The evidence fails to show that the defendant had 
lawful possession of any of the moneys described in the 
indictment, hence in any of the indictment periods the de¬ 
fendant could not in law embezzle said moneys. 

(5) Such evidence as there is in the record tends only to 
establish mere custody of the moneys in question in the 
defendant during the indictment periods and not lawful 
possession, hence the defendant could not in law embezzle 
any of said moneys. 



12 


(6) Such evidence as there is in the record tends only to 
establish that the constructive possession of the moneys in, 
question, during the indictment periods and each of them 
remained at all times in the United States, hence the de¬ 
fendant could not in law embezzle any of said moneys. 

(7) The evidence fails to establish, as to all or any of the 
ten counts of the indictment, conversion subsequent to the 
delivery of lawful possession. 

(8) The evidence fails to establish an intent to wrong¬ 
fully convert all or any of the moneys described in the in¬ 
dictment, formed after the dates of the delivery of said 
moneys. The record is devoid of any evidence of such a 
subsequently formed intent, hence the crime of embezzle¬ 
ment has not been made out. 

(9) The evidence fails to establish the guilt of the de¬ 
fendant beyond a reasonable doubt. 

(10) The verdict of guilty entered herein is dependent 
upon the uncorroborated testimony of a principal to a crime, 
the witness King, which as a matter of law is insufficient 
to establish the guilt of the defendant beyond a reasonable 
doubt and presents no substantial evidence of guilt. 

(11) The testimony of the witness, King, does not have 
the straight-forward and necessary ring of truth to estab¬ 
lish unequivocablv the guilt of the accused, hence the ver¬ 
dict cannot stand as a matter of law. 

(12) Because the indictment alleged ten separate offenses 
of embezzlement and the evidence failed to establish ten 
separate conversions the verdict of guilty cannot stand. 

(13) The verdict is contrary to law and the evidence. 

(14) And for such other grounds as are apparent on the 
face of the record and the evidence herein and as may be 
argued at the hearing hereof. 

PAUL J. SEDGWICK, 

Barr Building. 
WARREN E. MAGEE, 

Munsey Building, 
Attorneys for the defendant. 

• •••••• 
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Motion for New Trial 

Comes now the defendant, William W. Arbuckle, by his 
attorneys, and without waiving any other Motion filed or 
to be filed, moves the Court to set aside the verdict of guilty 
rendered against this defendant and grant this defendant a 
new trial, and for grounds therefor states: 

(1) Each and every count of the indictment attempts to 
charge under Sec. 100, Title 28, U. S. C. (Criminal Code, 
Sec. 47) the defendant with embezzling moneys allegedly 
owned by the United States, but the evidence fails to estab¬ 
lish all or any of such charges. 

(2) The evidence fails to establish that the moneys al¬ 
legedly involved were owned by the United States. 

(3) The evidence fails to show that the defendant em¬ 
bezzled moneys of the United States. 

(4) The evidence fails to show that the defendant had 
lavrful possession of any of the moneys described in the 
indictment, hence in any of the indictment periods the de¬ 
fendant could not in law embezzle said moneys. 

(5) Such evidence as there is in the record tends only to 
establish mere custody of the moneys in question in the 
defendant during the indictment periods and not lawful 
possession, hence the defendant could not in law embezzle 
any of said moneys. 

(6) Such evidence as there is in the record tends only to 
establish that the constructive possession of the moneys in 
question, during the indictment periods and each of them, 
remained at all times in the United States, hence the de¬ 
fendant could not in law embezzle any of said moneys. 

(7) The evidence fails to establish, as to all or any of the 
ten counts of the indictment, conversion subsequent to the 
delivery of lawful possession. 

(8) The evidence fails to establish an intent to wrongfully 
convert all or any of the moneys described in the indictment, 
formed after the dates of delivery of said moneys. The 
record is devoid of any evidence of such a subsequently 
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formed intent, hence the crime of embezzlement lias not 
been made out. 

(9) The evidence fails to establish the guilt of the defend¬ 
ant beyond a reasonable doubt. 

(10) The verdict of guilty entered herein is dependent 
upon the uncorroborated testimony of a principal to a crime, 
the witness King, which as a matter of law is insufficient to 
establish the guilt of the defendant beyond a reasonable 
doubt, and presents no substantial evidence of guilt. 

(11) The testimony of the witness King does not have 
the straight-forward and necessary ring of truth to estab¬ 
lish unequivocably the guilt of the accused, hence the ver¬ 
dict cannot stand as a matter of law. 

(12) Because the indictment alleged ten separate offenses 
of embezzlement and the evidence failed to establish ten 
separate conversions, the verdict of guilty cannot stand. 

(13) The verdict is contrary to law and the evidence. 

(14) The Court erred in receiving in evidence Govern¬ 
ment Exhibit 22, the personal memorandum of the witness 
Payne. 

(15) The Court erred in receiving in evidence the hand¬ 
written notations of the witness King appearing at the 
bottom of Government Exhibit 22. 

(16) The Court erred in receiving in evidence Govern¬ 
ment Exhibits 2 to 21, particularly those exhibits in this 
group purporting to be receipts of moneys for periods not 
included in any of the ten counts of the indictment. 

(17) The Court erred in receiving in evidence the testi¬ 
mony of the witness Bird, giving his conclusions concerning 
the duties and functions in existence at the Senate Restau¬ 
rant in 1938, and his conclusions concerning the ownership 
of moneys involved directly and indirectly in this case. 

(18) The Court erred in over-ruling the Motion of the 
defendant for a directed verdict at the close of the Govern¬ 
ment’s case. 
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(19) The Court erred in over-ruling the Motion for a di¬ 
rected verdict at the close of all the evidence. 

(20) The Court erred in charging the jury, among others, 
in the following respects: 

(a) In charging the jury that the only evidence in 
this case concerning the ownership of the moneys de¬ 
scribed in the indictment proved that the United States 
was the owner of said moneys. 

(b) In charging that the jury could return a verdict 
of guilty on the evidence involved in the case. 

(c) In charging the jury that they could find from the 
evidence that the defendant was guilty on each of the 
ten counts contained in the indictment. 

(d) In charging the jury that they could find intent 
to convert, formed subsequent to delivery, as there was 
no evidence to support such a theory. 

(e) In modifying, and as so modified, giving instruc¬ 
tions tendered bv the defendant. 

(f) In charging that there was any evidence sufficient 
to support a verdict of guilty. 

(g) In failing to charge the jury to bring in a verdict 
of not guilty, in favor of the defendant. 

(21) The Court erred in failing to withdraw a juror and 
declare a mistrial when requested by counsel for the de¬ 
fendant, after the witness Henderson testified. 

(22) The Court erred in permitting the United States 
Attorney to improperly and prejudicially argue the case 
and to in effect testify that the defendant and the witness 
Henderson were both wilful perjurors and in permitting the 
United States Attorney to indulge in arguments of a similar 
prejudicial and improper character. 

(23) The Court erred in failing to withdraw a juror and 
declare a mistrial at the request of counsel for defendant, 
made during and after the close of the argument of the 
United States Attorney, at the close of the evidence. 
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(24) The verdict is contrary to the weight of the evi¬ 
dence. 

(25) And for such other grounds as are apparent on the 
face of the record and the evidence herein, and as may be 
argued at the hearing hereof. 

PAUL J. SEDGWICK, 

Barr Building. 

WARREN E. MAGEE, 

Munsey Building, 
Attorneys for Defendant . 

• •••••• 

Motion for New Trial on the Ground of Newly Discovered 

Evidence 

Comes now the defendant, William W. Arbuckle, by his 
attorneys, and without waiving any other Motion filed or 
to be filed, moves the Court to set aside the verdict of 
guilty rendered against this defendant and grant this de¬ 
fendant a new trial on the ground of newly discovered 
evidence, which evidence was discovered after the verdict 
of guilty was entered in the foregoing case and was only 
discovered because of certain information revealed by the 
United States Attorney in his reply and closing argument 
to the jury, made just before the jury retired to consider 
a verdict. 

There was no lack of the diligence on the part of counsel 
for the plaintiff in not presenting such evidence at the trial, 
as they did not know of the existence of that evidence, 
through no fault of their own, until after the trial. 

The newly discovered evidence is set forth in the Affidavit 
hereto annexed which is hereby referred to and made a 
part of this Motion. 

PAUL J. SEDGWICK, 

Barr Building, 
WARREN E. MAGEE, 

Munsey Building, 
Attorneys for Defendant. 
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Affidavit of Newly Discovered Evidence 
District of Columbia, ss: 

Warren E. Magee, being first duly sworn upon oath de¬ 
poses and says: that he became associate counsel of record 
in the foregoing case for the defendant only several days 
before the cast actually came on for trial; that he became 
associate counsel of record in the foregoing case because 
of the illness of Charles S. Baker, Esq., the counsel selected 
by the defendant to try his case, when the Court denied 
the last application of said defendant for a continuance 
in order that he might have the services of Mr. Baker as 
his counsel for the trial; that affiant only had several days 
in which to prepare this case for trial and worked diligently, 
night and day, in an effort to assemble all the facts and 
interview all the witnesses, prior to trial; that the personal 
records and files of the defendant and all of the records 
of the Senate Restaurant were in the custody and control 
of the United States Attorney; that among the records in 
the custody and control of the United States Atorney were 
the so-called receipts, signed by the defendant and given 
by him during the month of September, 1938, to Mrs. Payne, 
cashier at the Senate Restaurant for alleged money and 
checks cashed and received in the Senate Restaurant for 
the greater part of th month of September, 1938; that your 
affiant nver saw and examined said receipts at any time 
prior to the trial; that your affiant particularly did not 
examine the receipts dated September 22, 1938, and hence 
did not know that that receipt actually identified a check 
of Senator O’Mahoney for $10.00; affiant had ascertained 
and did prove at the trial that there were deposited in the 
Anacostia Bank checks received in the Senate Restaurant 
dated in the month of September; prosecuting witness King 
testified on at least four occasions that he did not receive 
anything, including any checks dated in September, from 
the defendant (Tr. 80,112,118,128,129); affiant avers that 
the issue of whether the prosecuting witness King, upon 
whose testimony alone the verdict of guilty must stand, 
actually received any checks dated in September included 

2b 
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in the proceeds of the restaurant receipted for by the de¬ 
fendant Arbuckle was the most important and vital issue 
in this case, and proof that the prosecuting witness King 
received a part of the September proceeds would have 
discredited entirely his entire testimony; affiant having 
proved on cross-examination of Mr. Koontz, Manager of 
the Anacostia Bank, that a number of September checks 
were deposited by King in the early part of October, in 
arguing that important fact to the jury, the prosecuting 
attorney first denied the fact that there was any such testi¬ 
mony in the case, then when confronted with the record, 
abandoned that position and took the position that the only 
check received in the September proceeds by Arbuckle was 
the $10.00 check of Senator O’Mahoney, and in support 
of that contention in his closing argument just before the 
jury retired, argued as follows: 

“Mr. Laskey: Now, there is one point referred to by 
Mr. Magee that I want to take up. 

I understood his argument to be that Mrs. Payne 
said she had turned checks over to Mr. Arbuckle. Mrs. 
Payne, according to my recollection and according to 
the record, didn’t say that. She said that in one or 
two instances, and she was certain that there could 
not be more than two, she might have cashed checks 
and that they would have been turned over to Mr. 
Arbuckle. 

And I am referring now to page 41 of the record, 
where Mrs. Pavne was being cross-examined bv Mr. 
Magee, and the question was: 

‘Question: Did you cash any checks in the 
register? 

Answer: I may have cashed one or two.’ 

And, then, he again asked her: 

‘Question: And so you cashed a number of 
checks ? 

Answer: I did not cash more than one or two 
small checks.’ 
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And counsel asked: 

‘Where are those checks’ 

And counsel then intimated that a number of checks 
were turned over to Mr. Arbuckle and that they were 
then discovered at a later date in the Anacostia Bank. 

There are no checks in evidence in this case, but I 
want to direct your attention to Government’s Exhibit 
19, and I think counsel has overlooked it, because Gov¬ 
ernment’s Exhibit 19 supports implicitly Mrs. Payne’s 
testimony. It is dated 9/22/38. It is the same type 
of a slip that Mr. Arbuckle turned over to her every 
time, and there is written out ‘Received from Mrs. 
Payne for Deposit $90 cash and check for $10, Senator 
O’Mahoney,’ signed ‘WWA.’ 

So when there were checks Mr. Arbuckle considered 
it important enough to put it on that receipt, and that 
is the only receipt bearing a notation that there were 
checks included in the cash for deposit, and you can 
examine every one of them and you will see that to be 
true. 

Now, there has been a lot of reference by counsel to 
checks turning up in the October deposits, but there 
wasn’t any checks here in evidence. My recollection 
of the testimony on the checks I think is pretty clear. 
Mrs. Payne said that the only man who cashed checks 
was Mr. King; while Mr. King was away no checks 
were cashed. The receipts bear that out. In only one 
instance. Senator O’Mahoney came to Mrs. Payne and 
cashed a check. They wouldn’t cash checks while Mr. 
King was away, but here was a Senator requesting, 
probably, that his personal check be cashed, and people 
employed there probably think it wise not to go against 
the dictates or wishes of a Senator in the small amount 
of cashing a $10 check. Perhaps, as they might have 
reason to believe, in the instance of Senator 0 ’Mahoney, 
or other Senators, that they would be perfectly justi¬ 
fied in cashing a check for them out of Government 
funds, an officer of the Government. 

But there is no single check in evidence in this case. 

When Mr. King returned, of course, the usual prac- 
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tice resumed. Cheeks were cashed and appear in the 
deposits made. There is no single deposit here to ac¬ 
count for the money represented by those receipts, 
receipts ichere Mr. Arbuckle acknoivledges the receipt 
of money, and in one instance where he gets a check 
he thinks it important enough to note that on the re¬ 
ceipt, and that is the only place checks come into this 
evidence, except in the testimony of Mr. Arbuckle, if 
you care to believe it.” 

Affiant avers that the devastating significance of the argu¬ 
ment of the United States Attorney is demonstrated by the 
testimony of the witness Mrs. Payne, as follows: 

“By Mr. Magee 

Q. Did you cash any checks (in the month of Sep¬ 
tember) in the register? 

A. I may have cashed one or two. 

Q. And what became of those checks? Did you 
keep—you did not keep them there until Mr. King’s 
return ? 

A. No, they were turned over as cashed to Mr. 
Arbuckle. 

Q. And so you cashed a number of checks? 

A. I did not cash more than one or two small checks. 

Q. * * * as I understand, they were placed with 

the funds that were turned over to Mr. Arbuckle. Is 
that right? 

A. Yes Sir.” (Tr. 41). 

*•••••• 

“Q. Then when you say you gave cash, that is you 
gave cash and took a receipt (from Arbuckle), you 
meant vou gave cash plus whatever checks -were taken 
in? 

A. Yes. 

Q. And you turned those (checks) over? 

A. That is true.” (Tr. 42). 

Affiant avers that the vital importance of establishing 
the actual identity and tracing the disposition of a portion 
of the allegedly “embezzled res” could not be over-empha- 
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sized, hence when he learned for the first time at the closing 
argument of the prosecutor that a portion of that “res” was 
actually identified on the receipt dated September 22nd, 
as being a $10.00 check of Senator O’Mahoney, immediately 
after the verdict of guilty was returned, affiant commenced 
an investigation in an effort to locate said check; affiant in 
collaboration wfith other members of his firm, particularly 
Carroll L. Beedy, Esq., investigated the said deposits made 
in the Anacostia Savings Bank early in October by prose¬ 
cuting witness King and discovered that a $10.00 check 
of Senator O’Mahoney, dated September 17, 1938, payable 
to the order of Margaret Vendel, was actually deposited 
in the Anacostia Bank by the witness King, and bore his 
endorsement, on October 7, 1938, and was actually a part 
of the proceeds shown on deposit slip of the witness King 
dated October 7,1938, and marked “Defendant’s Exhibit 3” 
at the trial. 

On establishing this vital fact, your affiant and his asso¬ 
ciate, Mr. Beedy, made an appointment and actually saw 
Senator O’Mahoney; Senator O’Mahoney advised your 
affiant and so testified under oath to this Court at the pre¬ 
liminary hearing on the contempt proceedings, arising out 
of Criminal Case No. 68,155, that the aforesaid $10.00 
check payable to Mrs. Vendel was the only $10.00 check 
he had issued in the month of September and which had 
been cashed in the Senate Restaurant; that there was no 
occasion for holding this check for the month of October 
and it was actually cashed on the day it was issued by 
him, to-wit, September 17, 1938, by Mrs. Vendel, in the 
Senate Restaurant; that Margaret Vendel, a clerk in the 
office of Senator O’Mahonev, advised affiant, through Sena¬ 
tor O’Mahoney, and so testified at the aforesaid contempt 
hearing, that she actually received this $10.00 check from 
Senator O’Mahoney, that she did not hold it until October 
to cash it, and actually cashed it in the Senate Restaurant 
on September 17, 1938, and had cashed no other $10.00 
checks of the Senator in the restaurant during the month 
of September; the witness Koontz at said contempt hearing 
testified that he recognized the Senator’s check, as he had 
a picture of it on micro-film at the bank and that that 
check was deposited over the signature of the witness King 
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in the Anacostia Bank oil October 7, 1938, and represented 
a part of the proceeds shown by defendant’s exhibit 3; 
the witness Koonts further testified under oath that the 
check actually was endorsed and bore the signature of the 
witness King; affiant avers that this newly discovered evi¬ 
dence is of paramount importance and establishes beyond 
question that the prosecuting witness King testified falsely 
when he stated that he received no part of the September 
proceeds from the defendant Arbuckle; affiant further avers 
that no lack of diligence on his part prevented the produc¬ 
tion of this vital evidence at the trial as he did not know 
that the $10.00 check of Senator O’Mahoney above described 
had been identified as a part of the allegedly “embezzled 
res” until he was so informed by the prosecutor during his 
closing argument just before the jury retired on the last 
day of trial; affiant avers that in fairness and justice a new 
trial should be granted the defendant in order that this 
vital evidence might be submitted to the jury as a part 
of his defense as he has insisted throughout that all Sep¬ 
tember checks, as well as the cash which he is charged with 
having embezzled, was actually delivered by him to the 
Government witness King, and certainly the foregoing 
check establishes that fact under the evidence in this case; 
and affiant in conclusion avers that there is no evidence in 
this case to explain the delivery of this check to the witness 
King, except the testimony of the witness Arbuckle that 
all September checks were actually delivered to the witness 
King; and there is no testimony to support the argument 
made by the prosecutor at the contempt hearing that this 
check was re-cashed by the witness Arbuckle. 

WARREN E. MAGEE. 


Subscribed and sworn to before me this 11th day of 
February, 1943. 


MARY B. SWARTWOUT, 
Notary Public , D. C. 


My commission expires May 16, 1943. 


###»•• 


# 


23 


Memorandum of Points and Authorities in Support of 

Defendant’s Motion for New Trial on the Grounds of 

Newly Discovered Evidence 

Full authority is conferred upon this Court to grant a new 
trial on the ground of newly discovered evidence by Rule 
II of the Rules of Practice and Procedure after verdict 
in criminal cases of the Supreme Court enacted pursuant 
to the Act of February 24,1933, 44 Stat. 904, 28 U. S. C. A. 
723 (a). Rule II, Section 3, permits the filing of a Motion 
for New Trial on the ground of newly discovered evidence 
-within sixty days after final judgment, without regard to 
the expiration of the term at which judgment was rendered. 

It has been the law of this jurisdiction since 1889 that 
when the prosecuting attorney denies the existence of a 
fact, material to any issue involved in the case, that upon 
a showing by affidavits that the contention of the defendant 
was right and the comment of the prosecutor was incorrect, 
a new trial must be granted. United States vs. Briggs, 
8 Mackey (19 D. C.) 585. 

It is submitted that on the showing made and the affi¬ 
davit supporting the Motion for a New Trial that in fairness 
to the defendant, a new trial should be granted. 

Respectfuly submitted, 

PAUL J. SEDGWICK, 

Barr Building, 
WARREN E. MAGEE, 

Munsey Building, 
Attorneys for Defendant. 

*•####• 

Application of Defendant for Bail 

Comes now the defendant, William W. Arbuckle, by his 
attorneys and moves the Court to admit the defendant to 
bail pending sentence and pending an appeal, and for 
grounds therefor states: 

(1) This case is the first criminal case in which the de¬ 
fendant was ever involved. 

(2) The defendant has no prior criminal record. 
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(3) The verdict in the present case is weak and rests 
upon speculative and tenuous evidence, at best. 

(4) The verdict was obtained in an atmosphere of 
prejudice and by prejudicial conduct. 

(5) The denial of bail to the defendant, under the cir¬ 
cumstances of this case, is contrary to the spirit and pur¬ 
pose of the Eighth Amendment to the Constitution of the 
United States and the Rules of Practice and Procedure 
after Verdict in Criminal Cases of the Supreme Court of 
the United States. 

(6) Bail can be granted, and should be granted, by this 
Court pursuant to Rules I and VI of the Rules of Practice 
and Procedure After Verdict in Criminal Cases of the 
Supreme Court of the United States, particularly when the 
verdict involves such substantial questions as those raised 
in this case. 

/ 

(7) And for other reasons which will be presented to the 
Court at the oral argument hereon. 

PAUL J. SEDGWICK, 
WARREN E. MAGEE. 

PAUL J. SEDGWICK, 

Barr Building; 

WARREN E. MAGEE, 

Munsey Building , 

Attorneys for the Defendant. 

• •••••• 

Upon consideration of defendant’s motion for release on 
bond, pending determination of his motions in arrest of 
judgment, for judgment non obstante veredicto , and for a 
new trial, it is, by the Court, this 20th dav of Februarv, 
1943, 

Ordered that said motion for release on bond be and 
the same hereby is granted, the amount of bond being fixed 
at t wen tv-five hundred dollars. 

BOLITHA J. LAWS, 

Justice. 

• •••••• 
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Opinion of Court of Motions of Defendant following Ver¬ 
dict of Jury 

Submitted for decision are the following motions filed 
by the defendant, heretofore convicted of embezzlement 
of funds alleged to have been received by him as manager 
of the Senate Restaurant: 1. In arrest of judgment; 2. 
To set aside the verdict finding him guilty and for judgment 
in favor of defendant; and 3. For a new trial. 

It seems to me the principal question raised by defend¬ 
ant is -whether he was properly found guilty of embezzle¬ 
ment. His claim is that if the evidence shows guilt of any 
crime, it is larceny and not embezzlement, since there was 
no showing at the trial that defendant, by reason of any 
agency or other employment of trust, had lawfully received 
the funds it is charged he wrongfully converted to his own 
use and benefit. 

There is a clear distinction between the crime of embez¬ 
zlement, as defined by some statutes, and the crime of lar¬ 
ceny. This distinction is stated in language of the Supreme 
Court of the United States, frequently quoted in decisions 
of other Courts, as follows: 

“Embezzlement is the fraudulent appropriation of 
property by a person to whom such property has been 
entrusted, or into whose hands it has lawfully come. 
It differs from larceny in the fact that the original 
taking of property was lawful, or with the consent of 
the owner, while in larceny the felonious intent must 
have existed at the time of the taking.” Moore v. 
U. S. 160 U. S. 268, 16 Sup. Ct. 294 40 L. Ed. 422. 

Another statement of distinction between larcenv and 
embezzlement is found in Chanock v. U. S. 50 App. D. C. 
54, 55, where the Court quoted from Clark and Marshall 
on the Law of Crimes as follows: 

“There is a well-settled distinction in law between 
the possession of goods and the mere charge of custody, 
and this distinction plays an important part in the law 
of larceny. The Owner of goods may deliver them to 
another in such a manner, or under such circumstances, 



2 6 


as to give the other the bare custody, without changing 
the possession in the eye of the law. The possession 
in such a case remains constructively in the owner, and, 
if the person having the custody converts the goods to 
his own use with felonious intent, he takes them from 
the constructive possession of the owner, and commits 
a trespass and larceny; and it can make no difference, 
in such a case, when the felonious intent was first 
formed.” 

These statements establish that in the usual statute de¬ 
nouncing embezzlement the prosecution must show a tres¬ 
pass against a lawful possession of property which was en¬ 
trusted to defendant. If defendant was not entrusted with 
possession, but was given only custody of the property, 
a wrongful conversion to his use would constitute larceny. 

It is contended by the prosecution that in Schell v. U. S. 
261 Fed. 593, the Court, in dealing with the statute involved 
in the case at bar (Sec. 47 U. S. Criminal Code), pointed out 
that the Supreme Court of the United States had relaxed 
the rule distinguishing embezzlement and larceny on the 
basis of the former being a crime against possession and 
the latter being a crime against custody. But an examina¬ 
tion of the Supreme Court case referred to (Grin v. Shine, 
187 U. S. 181) shows that the Court dealt with a statute of 
California which provided that embezzlement was commit¬ 
ted when moneys “under the care” of a defendant were 
misappropriated and that the Court based its decision upon 
this language of the statute. The same language is used in 
the Code of Laws for the District of Columbia where em¬ 
bezzlement is defined (Title 6, Sec. 76). The decisions of 
the United States Court of Appeals for the District of 
Columbia in Henry v. United States, 50 App. D. C. 366 and 
Woodward v. U. S. 38 App. D. C. 323, 332, are to the same 
effect as Grin v. Shine, supra. However, Section 47 of the 
United States Criminal Code, under which defendant in the 
case at bar was indicted, has no provision denouncing as 
embezzlement the misappropriation of moneys “under the 
care” of a person, and it seems clear that in a prosecution 
under such statute the distinction between trepass against 
possession and trespass against custody must be sustained. 
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I therefore have concluded that in order to sustain de¬ 
fendant’s conviction of embezzlement, evidence must be 
found to have been adduced showing a trespass was com¬ 
mitted against possession of moneys lawfully obtained by 
him, and that if the evidence showed only a trespass against 
moneys in custody of the defendant, defendant’s motions 
in arrest of judgment and for judgment in his favor must 
be granted. 

This view of the law has lead me to review the testimony 
introduced at the trial. It was proved that defendant was 
employed as manager of the Senate Restaurant and was 
paid his salary by the United States Government. The 
business was owned by the United States Government and 
whenever any deficit occurred it was made up by appropria¬ 
tions of Congress. The moneys obtained from the business 
were paid to a cashier, then usually were turned over to 
one Edward H. King, an assistant manager and disbursing 
officer. The bank account where the receipts from the busi¬ 
ness were deposited was subject to withdrawal only by 
checks signed by King. From time to time in the carrying 
on of the business, payments were made for supplies sent 
to the restaurant out of cash on hand in the restaurant. 
Defendant did not usually handle the funds of the restau¬ 
rant, but on some occasions he did collect money; when 
King was not at the restaurant, defendant had charge of 
the money. (Witness Senator Byrd, p. 100 steno. trans- 
script.) On an occasion in 1938 when King went on vaca¬ 
tion, defendant Arbuckle told the cashier, so she testified, 
that “he would deposit the money for me and I gave him 
the money and he gave me a receipt for it.” (Test, of 
witness Payne, p. 27 steno. transcript.) The moneys thus 
received from time to time during the vacation of King 
were those which defendant was charged with having em¬ 
bezzled. No formal action was shown to have been taken 
by the Committee on Rules of the United States Senate, 
which had supervision over the restaurant, to define the 
duties of employees of the restaurant. However, the Chair¬ 
man of the Committee usually had charge of these matters. 
Defendant testified that when he was employed as manager 
of the restaurant, Senator Neely, then Chairman of the 


28 


Rules Committee of the Senate, instructed him as to the 
duties he was to perform. The testimony of defendant on 
this point was as follows: 

“Senator Neely made it clear to me that he wanted 
someone who would carry out his contacts with the 
Senators pertaining to resaurant matters and with 
their secretaries; he wanted someone who would super¬ 
vise the employment of help at the resturant; and also 
someone who would have general oversight of the 
menus, seeking to maintain such menus as would be 
acceptable to the Senators and officials at the Capitol. 

“Q. What, if anything, did the Senator say about the 
handling of money matters or cash or credit? 

“A. He said to me that Mr. King, to whom he intro¬ 
duced me, had been there for a great many years, and 
had handled all the financial matters for the Senate 
Restaurant since Senator Neely had known the place. 
He said to leave Mr. King in the position he then oc¬ 
cupied. 

“Q. Did you at all during your term there, exercise 
any control over cash or credit or receipts coming in 
from the operation of the restaurant? 

“A. I was very meticulous to not have any contact 
at all with bookkeeping or any fiscal records, the deposi¬ 
ting of money or the drawing of money. I anticipated 
that there might be difficulty in two persons dealing 
with the same problem, and having definite instructions 
to leave that to Mr. King, I did so.” 

It is insisted by defendant that on this testimony the 
Court must find that when funds were received by defend¬ 
ant at times in the year 1938 while King was absent on va¬ 
cation, they came into his custody to hold for delivery to 
King, that defendant had no right to them, no trust re¬ 
specting them, and that any wrongful conversion w r ould 
constitute larceny, not embezzlement. 

It seems to me that where one is appointed manager of 
a business, such as a restaurant, the conduct of wrhich neces¬ 
sarily involves the constant handling of moneys, he would 
have authority and control over them unless there was 
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specific provision that he would not. Let us assume, as 
apparently occurred in this case, the manager of a resturant 
business from time to time would require immediate de¬ 
livery of supplies payment for which must be made on 
delivery, is it reasonable to assume that his employer would 
intend to impose restrictions which under some conditions 
would prevent obtaining these supplies? Suppose the as¬ 
sistant manager refused to pay for them, or was absent 
on vacation or because of illness, might not the restaurant 
function? Certainly it is not the customary method of 
handling a restaurant business to place exclusive control 
of funds in an assistant manager and not let his superior, 
the general manager, handle them, especially in the absence 
of the former. And further it would seem not to be cus¬ 
tomary that an assistant manager would be placed in a 
position, by reason of his exclusive control over moneys, 
to frustrate the efficient handling of the business by his 
superior. To create a situation of this character would 
not constitute good business methods and it seems to me 
the Court should not find that the Senate Committee, in 
charge of the business referred to in this case, would follow 
unbusinesslike methods, unless the testimony to this effect 
is clear and convincing. And the uncorroborated testi¬ 
mony of the defendant upon this point, so important to his 
defense, may not be said to be clear and convincing. There¬ 
fore in my opinion, the best the defendant was entitled 
to obtain was the submission to the jury, for its determina¬ 
tion under instructions of the Court, the questions of fact 
which were involved in distinguishing a case of embezzle¬ 
ment from a case of larceny. This was done and the jury 
was fully instructed as to the law and the opposing con¬ 
tentions of counsel. I therefore feel the finding of the 
jury should not be disturbed. 

There is another reason which has impressed itself upon 
me with respect to the right of the defendant to receive 
the money, and that is that no one ever questioned such 
right until defendant himself raised the question in order 
to defeat the criminal prosecution against him. Senator 
Byrd testified that to his personal knowledge the defendant 
on some occasions collected money and that when King 
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was not at the restaurant, defendant had charge of the 
money. Moreover, when defendant told the cashier that 
he would deposit the money for her, she turned it over to 
him without question and he gave receipts for it. There¬ 
fore, there was evidence that defendant had asserted a 
right to receive the moneys he was charged with embezzling 
and that no one had questioned the right. 

Referring to the point that the gist of the offense of em¬ 
bezzlement is breach of trust, and that examples of those 
who occupy relationships of confidence or trust are serv¬ 
ants, clerks, and agents, Miller on Criminal Law states: 

“To be such a servant, clerk, or agent it is not neces¬ 
sary that a person be formally appointed as such. If 
lie receives the property in such a capacity, it is suffi¬ 
cient.” Sec. 116 A. p. 376.) 

Cited in support of this statement is the case of State v. 
Spaulding, 24 Kan. 1, in which the opinion of the Court was 
written by Judge D. J. Brewer, later Justice of the Supreme 
Court of the United States. That case went even further, 
than the point mentioned in Miller’s text. It held that de¬ 
fendant would be estopped to set up a defense contrary to 
a position he had taken when he received funds he was 
charged with embezzling. It was claimed by defendant that 
money collected by him as city clerk not having passed into 
the hands of the treasurer of the city was not money of the 
city, since the treasurer, and not the defendant, had the 
right to receive it for the city; that therefore defendant 
could not be guilty of embezzling funds of the city. The 
Court refused to uphold this point, on the ground that de¬ 
fendant would be estopped to make such a claim. Judge 
Brewer, in his opinion, used the following language: 

“A man may not say: ‘I have the right to receive 
money,’ and receive it, and then, when challenged for 
its receipt or embezzlement, avoid liability by saying, 
‘I had no right to receive it.’ He has voluntarily as¬ 
sumed a position, the responsibilites of which he may 
not avoid. The defendant may not say that he holds 
this money simply for the licensees, because he himself 
has issued the licenses, which he might rightfully issue 


31 


only when the city had received the money; that, by 
issuing, he conclusively, so far as he was concerned, 
affirmed that the money he had received and w T as holding 
was city money. The law of estoppel binds him, 
whether it binds any one else or not, and is equally 
potent in a criminal, as well as a civil, action, (p. 6) 

• •••••• 

“But we hold that when one assumes to act as agent 
for another, he may not, when challenged for these 
acts, deny his agency; that he is estopped, not merely 
as against his assumed principal, but also as against 
the state; that one who is agent enough to receive 
money, is agent enough to be punished for embezzling 
it. An agency de facto ,—an actual even though not 
legal employment,—is sufficient. The language of the 
statute is: ‘If any officer, agent, clerk, or servant 
of any incorporation, or any person employed in such 
capacity.’ 

Crimes Act 88. 

• ••#••* 

“In the case of Regina v. Orman, 36 Eng. Law and 
Eq. 611, it appeared that the defendant was employed 
in the service of the justices of Bedfordshire as store¬ 
keeper and clerk of the prison, under the governor of 
the county-jail, and on his appointment received written 
instructions, in which nothing was said about the re¬ 
ceipt of money. His duty was to keep an account of 
sales, and make out bills of parcels and receipts. The 
governor usually received the money; but in his ab¬ 
sence, the defendant sometimes did. In such case, the 
course of business was to enter the receipt on the same 
day, and hand the money to the governor. It was held 
that he might be convicted of embezzling this money, 
as the money of the justices. Jervis, C. J., said: ‘If he 
was de facto employed to receive money, it does not 
matter whether the rules or instructions defined the 
employment or not. So, it may be said here that, if 
defendant was de facto employed to receive this money, 
it matters not to him whether-the ordinances prescribed 
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that as his duty or not. He may not enter into the em¬ 
ployment, and then deny its terms or responsibilities. 
He is estopped from saying that this money which he 
embezzled is not the money of the city’.” (p. 9) 

To the same effect are the following decisions: People v. 
Rovce, 106 Cal. 173, 187; People v. Robertson, 6 Cal. App. 
514; Ex parte Hedley, 31 Cal. 113; State v. Stone, 40 Iowa 
547; State v. Mims, 26 Minn. 183, 186, and State v. Heath, 
8 Mo. App. 99. 

A different view of the law has been taken in other cases, 
Moore v. State, 53 Neb. 831, Warwick v. State, 36 Tex. Crim. 
Rep. 63, Hartnett v. Texas, 119 S. W. 855. 

A distinction mav exist between the cases last cited and 
the case at bar, inasmuch as in the former there appeared 
to be no real question that the defendants had not the right 
to receive the money, whereas in the case at bar neither any 
resolution of the Senate Rules Committee nor any convinc¬ 
ingly established order of the Chairman fixed exclusive 
authority to handle the moneys in one other than defendant. 
But even if these cases may not be distinguished, I feel the 
United States Court of Appeals for the District of Columbia 
in effect has indicated its approval of the rule applying 
estoppel in criminal cases. In Patterson v. United States, 
39 App. D. C. 84, where an attorney had obtained from his 
client an assignment of her claim against an insurance 
company, the Court held he would not have the right to 
defend against embezzlement on the basis of the assign¬ 
ment’s having changed the relation of the parties from at¬ 
torney and client to that of debtor and creditor. The Court 
said: 

“Moreover, the defendant is in no position to raise 
such a question, after having admitted that the assign¬ 
ment was only intended to cover his own interest to the 
extent of his fee. # * * To permit an attorney to 
procure such an assignment from a trusting client, 
thereby converting himself into a debtor merely, and 
enabling him to convert a fund that he had collected as 
an attorney, would open the door to perpetration of 
crime with impunity.” Pages 91, 92. 
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In a dissenting opinion of the Court in Moore v. State, 
supra, reference is made to convincing observations of Mr. 
Bishop with respect to estoppel in criminal cases, where in 
his work on Criminal Law, he stated as follows: 

“In reason, whenever a man claims to be a servant 
while getting into his possession the property to be 
embezzled, he should be held to be such on his trial for 
the embezzlement. This proposition is not made with¬ 
out considering what may be said against it. And a 
natural objection to it is that when a statute creates 
an offense which by its words can be committed only by 
a ‘servant,’ an extension of its penalties to one who is 
not but only claims to be such, violates the sound rule of 
statutory interpretation whereby the words, taken 
against defendants, must be construed strictly. But 
why should not the rule of estoppel, known throughout 
the entire civil department of our jurisprudence, apply 
equally in the criminal? If it is applied here, then it 
settled the question; for by it when a man has received 
a thing of another under the claim of agency, he cannot 
turn around and tell the principal, asking for the thing: 
‘ Sir, I was not your agent in taking it, but a deceiver 
and a scoundrel. ’ When, thereafter, the principal calls 
the man under these circumstances to account, he is 
estopped to deny the agency he professed, why also, if 
he is then indicted for not accounting, should he not be 
equally estopped on his trial upon the indictment?” 

(2 Bishop, Criminal Law (7th Ed.), Ch. 16, sec. 
364.) 

This language of the author has been quoted in decisions 
of other courts. 

In the case at bar, it cannot reasonably be contended that 
defendant might have obtained the moneys from the Senate 
Restaurant except by reason of his position as manager. 
He asserted the right to receive them; he actually did re¬ 
ceive them on different occasions, no question was made as 
to his right. It therefore seems he should not now be heard 
to claim his receipt of the moneys was unlawful and thus 
defeat prosecution for wrongful appropriations of them. 

3 b 
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This is particularly true in a case when the evidence as to 
the true situation is not clear and convincing. 

Both upon the ground that the jury has found defendant 
lawfully received the moneys in question in a case where 
the evidence admitted of different findings and inferences 
and upon the ground that defendant having asserted the 
right to lawfully receive the moneys he should be estopped 
to now deny the right, I am of opinion the defendant’s 
motions, based upon the claim that the crime, if any, com¬ 
mitted, was larceny and not embezzlement, should be over¬ 
ruled. 

The remaining questions raised by defendant’s motions 
have been considered, and in my opinion they also should 
be overruled. They do not appear to require a discussion 
of the reasons. 

Orders will be entered overruling the pending motions 
filed by defendant. 

By the Court: 

BOLITHA J. LAWS, 

Justice. 

March 26, 1943. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Thursday, April 22, 1943 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Laws, Presiding 
Criminal No. 68,155 
United States, 
vs. 

William W. Arbuckle 
Vio. Sec. 100, Title 18, U. S. Code 
Order 

This case coming on to be heard upon the several 
motions of the defendant in arrest of judgment to set 
aside verdict and for judgment notwithstanding the 
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verdict and for a new trial, it is by the Court this 22 
day of April, 1943, 

Ordered that the said motions of the defendant be 
and the same hereby are overruled. 

BOLITHA J. LAWS, 
Justice. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorneys Messrs. Warren E. Magee and Paul J. 
Sedgwick; and thereupon it is demanded of the defendant 
what further he has to say why the sentence of the law 
should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered 
by the Court that for his said offense, the said defendant be 
committed to the custody of the Attorney General or his 
authorized representative for imprisonment for the period 
of Four (4) months to Eighteen (18) months; thereupon 
the term is continued to June 15, 1943; and thereupon the 
amount of recognizance on appeal is fixed in open Court at 
Twenty-five hundred ($2500.00) Dollars. 


Filed Apr. 28,1943. Charles E. Stewart, Clerk 

• ••*••* 

Motion to Vacate the Orders Over-ruling the Defendant’s 
Motion In Arrest of Judgment, Motion to Set Aside the 
Verdict and for Judgment for the Defendant, and Motions 
for a New Trial and to Set Aside the Judgment of Con¬ 
viction, Or, in the Alternative, to Vacate and Set Aside 
the Judgment of Conviction and Alter and Modify the 
Sentence Imposed 

I 

Comes now the defendant by his attorneys and moves the 
Court to set aside the Order of this Court over-ruling the 
defendant’s Motion in Arrest of Judgment, Motion to Set 
Aside the Verdict for Judgment for the Defendant, and 
Motions for New Trial and to Set Aside the Judgment of 
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Conviction entered in this cause on April 22nd, 1943 and 
grant judgment for the defendant or grant the defendant a 
new trial, and for grounds therefor states: 

1. The Order of Court over-ruling the defendant’s Motion 
and the judgment of conviction are contrary to law. 

2. The grounds asserted in the Motions of the defendant 
heretofore filed in this cause are re-asserted in support of 
the foregoing Motion. 

3. The Court over-ruled the aforesaid Motions of the 
defendant on two grounds (a) the testimony of Senator 
Bird showed that the defendant had charge of the monies 
in question and actually received charge of the monies in 
question; and (b) the defendant is estopped to assert that 
he did not have possession of the monies in question, 
whereas in fact the testimony of the witness Bird, upon 
which the Court relies, was admitted by the witness to be 
incorrect, here-sav, outside of his own personal knowledge, 
and that portion which purported to show that the defendant 
personally received and had charge of the monies in question 
was actually stricken from the record on Motion of the 
defendant’s counsel, and the assertion that the defendant 
is estopped to make out a perfectly valid defense to the 
charge laid is contrary to law and amounts to a shifting of 
the burden of proof from the Government to the defendant, 
which, cannot be validly done under our system of criminal 
jurisprudence. 

4. The evidence fails to establish, beyond a reasonable 
doubt that the verdict of guilty and the judgment of con¬ 
viction is justified under the evidence. 

5. The verdict and the Orders of Court over-ruling the 
aforesaid Motions of the defendant and the judgment and 
sentence imposed upon the defendant are illegal, contrary to 
law, contrary to the evidence and ought to be set aside, and 
judgment should be entered in favor of the defendant or 
grant a new trial. 

6. And for other grounds apparent on the face of the 
record. 
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II 

In the alternative, the defendant moves that the judgment 
of conviction and the sentence of the Court entered in the 
above-entitled cause be vacated and set aside and held for 
naught, and a new judgment of the Court be entered, im¬ 
posing no sentence whatsoever upon the defendant, or im¬ 
posing a lesser sentence upon the defendant and allowing 
the defendant to be placed upon probation under any such 
sentence as imposed, and for grounds therefor states: 

1. The judgment of conviction and sentence of the Court 
are contrary to law. 

2. The judgment of conviction and sentence imposed by 
the Court are excessive and should be reduced and modified. 

3. The judgment of conviction and sentence imposed by 
the Court should be suspended, or the defendant should be 
allowed probation thereunder. 

4. The sentence should be vacated or modified because 
the evidence is insufficient to warrant the imposition of a 
substantial sentence. 

5. For other grounds apparent on the face of the record. 

PAUL J. SEDGWICK, 

Barr Building, 
WARREN E. MAGEE, 

Munsey Building, 
Attorneys for the Defendant. 

• *•*••• 

Wednesday, February 16, 1944. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Laws presiding. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorneys, Messrs. Paul J. Sedgwick, and War¬ 
ren E. McGee; and thereupon the defendant’s motion to 
vacate the orders overruling the defendant’s motion in 
arrest of judgment, motion to set aside the verdict and for 
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judgment for the defendant, and motion for new trial, com¬ 
ing on to be heard, is by the Court overruled. 

• •••••• 

Order Vacating and Setting Aside Judgment 

Upon consideration of the motion of the defendant, it is 
this 16th day of February 1944, 

Ordered, That the judgment entered herein on the 22nd 
day of April, 1943, be and the same is, hereby vacated, set 
aside and held for naught. 

By the Court: 

BOLITHA J. LAWS, 

Justice. 

Come as well the Attorney of the United States as the de¬ 
fendant in proper person, according to his recognizance and 
by his attorneys, Messrs. Paul J. Sedgwick and Warren E. 
McGee; and thereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not 
be pronounced against him and he says nothing except as he 
has already said; whereupon, it is considered by the Court 
that, for his said offense, the said defendant be committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Four (4) 
months to Seventeen (17) months; whereupon it is consid¬ 
ered by the Court that the execution of the sentence be and 
is hereby suspended, and the said defendant be and is 
hereby placed on probation in charge of the Probation 
Officer-of the Court for a Period of One Year; and thereupon 
the defendant entered into a recognizance in the sum of 
One Hundred Dollars, to surrender himself forthwith, when 
required, to the Marshal of the District, to begin the service 
of said sentence and not to depart the Court without leave. 

• • • • • • • 

Order Extending Time Within Which to File Bill of Excep¬ 
tions and Assignment of Errors. 

On Motion of the defendant, William W. Arbuckle, it is 
this 14th day of March, 1944; 
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Ordered, that the defendant, William W. Arbuckle, have 
until and including May 1, 1944 to settle and file herein a 
Bill of Exceptions and Assignment of Errors. 

Enter. 

BOLITHA J. LAWS, 

Justice. 

I consent to the entry of the foregoing Order. 

EDWARD M. CURRAN, 

United States Attorney. 

• •••••• 

Assignment of Errors 

Now comes William W. Arbuckle, the defendant, by his 
attorneys, and for an Assignment of Errors, states that the 
Court erred as follows: 

1. In holding that the record showed a violation by way 
of embezzlement of Title 100, Section 28, U. S. C. (Criminal 
Code, Section 47). 

2. In failing to hold that the verdict was illegal and con¬ 
trary to law. 

3. In holding that there was sufficient evidence to show 
that the defendant embezzled monies owned by the United 
States as charged in the ten separate counts of the indict¬ 
ment. 

4. In holding that the evidence established that the monies 
here involved were owned by the United States. 

5. In holding that the evidence was deficient to show that 
the defendant embezzled monies of the United States. 

6. In holding that the defendant had lawful possession 
of the monies described in the indictment. 

7. In failing to hold that the evidence established custody 
and lawful possession in the defendant and that, therefore, 
the defendant could not in law embezzle any of the monies 
here involved. 

8. In failing to hold that the evidence here tended only 
to establish that the constructive possession of the monies 
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in question during the indictment periods, and each of them, 
remained at all times in the United States; therefore, the 
defendant could not in law embezzle any of said monies. 

9. In holding as to each and every of the ten counts in 
the indictment that the evidence established a separate con¬ 
version as to each count subsequent to the delivery of law¬ 
ful possession. 

10. In failing to hold that there was no evidence to es¬ 
tablish an intent to lawfully convert all or any of the monies 
described in the indictment, after the delivery of said 
monies. 

11. In holding that there was evidence sufficient to estab¬ 
lish such a subsequently formed intent as to each count of 
the indictment. 

12. In failing to hold that the evidence did not establish 
the guilt of the defendant beyond a reasonable doubt. 

13. In failing to hold that the uncorroborated testimony 
of a principal to a crime, that of the witness King, was in¬ 
sufficient to establish the guilt of the defendant beyond a 
reasonable doubt. 

14. In failing to hold that the testimony of the witness 
King presented no substantial evidence of guilt on the part 
of the defendant. 

15. In holding that the testimony of the witness King had 
that straightforward and necessary ring of truth essential 
to establish unequivocably the guilt of the accused. 

16. In failing to hold that the evidence was insufficient to 
establish ten separate embezzlements. 

17. In failing to hold that the verdict was contrary to the 
law and the evidence. 

18. In receiving in evidence Government Exhibit 22, the 
personal memorandum of the witness Payne. 

19. In receiving in evidence the prejudicial hand-written 
notations of the witness King, appearing at the bottom of 
Government Exhibit 22. 

20. In receiving in evidence Government Exhibits 2 to 21. 



41 


21. In receiving in evidence the testimony of the witness 
Byrd, particularly his conclusions concerning the duties 
and functions in existence in the Senate Restaurant in 1938, 
and his conclusions concerning the ownership of the monies 
involved directly and indirectly in this case. 

22. In overruling the Motion of the defendant for a 
directed verdict at the close of the Government’s case. 

23. In overruling the Motion of the defendant for a di¬ 
rected verdict at the close of all the evidence. 

24. In failing to instruct the Jury to bring in a verdict 
of not guilty in favor of the defendant. 

25. In failing to withdraw a juror and declare a mistrial 
when requested by counsel for the defendant after the wit¬ 
ness Henderson testified. 

26. In permitting the United States Attorney to improp¬ 
erly and prejudicially argue the case and to in effect testify 
in argument that the defendant and the witness Henderson 
were both wilful perjurors. 

27. In permitting the United States Attorney to indulge 
in arguments of a similar prejudicial and improper char¬ 
acter. 

28. In failing to withdraw a juror and declare a mistrial 
at the request of counsel for the defendant, made at the 
close of the evidence, during and at the close of the argu¬ 
ment of the United States. 

29. In failing to hold that the verdict was contrary to 
the weight of the evidence. 

30. In denying defendant’s Motion in arrest of judgment. 

31. In denying defendant’s Motion to set aside the ver¬ 
dict and for judgment for the defendant. 

32. In denying defendant’s Motion for a new trial. 

33. In denying defendant’s Motion for a new trial on the 
ground of newly discovered evidence. 
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34. In denying defendant’s Motion to reconsider the 
Court’s action in denying the defendant’s Motions in arrest 
of judgment, to set aside the verdict, for judgment for the 
defendant and for a new trial. 

35. In entering judgment on the verdict and sentencing 
the defendant to imprisonment. 

36. And other respects apparent of record. 

WARREN E. MAGEE, 

720 Munsey Bldg., 
Washington, D. C., 

PAUL J. SEDGWICK, 

Barr Building, 
Washington , D. C., 

Attorneys for Defendant (Appellant). 

Service 

Service of a copy of the foregoing Assignment of Errors 
of the defendant is acknowledged this 29 day of April, 1944. 

(S.) CHARLES MURRAY, 
Assistant United States Attorney. 

• •••••• 

Filed May 6, 1944. 

Order 

On consideration of appellant’s motion for extension of 
time to and including May 11, 1944 within which to settle 
and file bill of exceptions, to which appellee consents, It is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated May 6, 1944. 

A true Copy, Test: Joseph W. Stewart (S.) Clerk of the 
United States Court of Appeals for the District of Colum¬ 
bia. (Seal.) 

• •••••• 
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Filed May 10, 1944. 

Bill of Exceptions 

Be it remembered that at the trial of the above-entitled 
canse before Associate Justice Bolitha J. Laws and a Jury 
duly impanelled and sworn to try the issues herein, which 
trial began on Monday, January 24,1943 at 2:00 P. M. and 
thereafter was further proceeded with, the following pro¬ 
ceedings occurred: 

Appearances: 

For the United States: John L. Laskey, Assistant United 
States Attorney. 

For the Defendant: Warren E. Magee and Paul J. Sedg¬ 
wick. 

An opening statement was made on behalf of the United 
States by Mr. Laskey. 

Defendant’s opening statement was reserved. 

Government’s Case in Chief 

Gertrude Payne, a witness for the United States. 

Direct examination. 

By Mr. Laskey: 

In 1938 I was employed in the Senate Restaurant. The 
defendant was the Manager of that restaurant. I was 
hostess and supervisor of the restaurant. In the course 
of my duties I also had contact with and knew a Mr. Edward 
Harvey King. 

Q. Was he over Mr. Arbuckle or was Mr. Arbuckle over 
him? 

Mr. Magee objected to the question on the ground that 
that was not the proper way to prove the duties of the 
parties. 

The Court over-ruled the objection. Exception noted. 

A. Mr. Arbuckle was over him. 

In the month of September, 1938, Mr. King took a vaca¬ 
tion. I don’t recall the exact date that he left. He came 
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back the 1st of September. When Mr. King first left, I 
received the monies of the restaurant for deposit and made 
the deposits. I identify Government Exhibit No. 1 as the 
bank book of the Senate Restaurant account in the Ana- 
costia Bank. I made two deposits in September. I saw 
the entries made in the bank book and made two deposits in 
September. After that I turned the money over to Mr. 
Arbuckle, as he came over to the Senate Restaurant and 
said he would deposit the money for me. I gave him the 
money and he gave me a receipt for it. I have seen Mr. 
Arbuckle’s writing. Mr. Arbuckle’s office is in the Capitol 
and during the summertime the Senate Restaurant in the 
Capitol is closed. I work in the part of the Senate Restau¬ 
rant that is operated in the Senate Office Building. I recog¬ 
nize Mr. Arbuckle’s signature on plaintiff’s Exhibits 2 to 11. 
I first saw these exhibits when Mr. Arbuckle gave them to 
me in return for the money I gave him. These ten slips 
were given me by Mr. Arbuckle in exchange for the amount 
signified on the receipts. That amount was in cash. I 
identify Government Exhibits 12 to 21 as the remainder of 
the receipts Mr. Arbuckle gave to me in exchange for cash 
which came from the daily receipts of the food sold in the 
Senate Office Building. I recognize Government Exhibit 22. 
It is my hand-writing and is a record that I kept for my 
personal use. Of course, it is a personal record and I kept 
Government Exhibit 22 as a daily record for myself of the 
receipts that I took in, the money I turned over and my 
bank that I keep each day in connection with the Senate 
Office Building Restaurant. I kept it as a personal memo¬ 
randum. It was made from the reading of the cash register 
records and a comparison of the reading with the receipts 
in the drawer. The entries on Government Exhibit 22 were 
made daily and are the only entries I made of these trans¬ 
actions. 

I turned Government Exhibit 22 over to Mr. King when 
he came back. The column on the extreme left-hand side is 
for the year 1938,1 believe; the next column is the day of 
the week and the next column headed “Amount on Hand” 
meant my cash balance in the evenings, including the bank. 
By bank I mean the money that I had for change. The 
amount on hand was the amount I had on hand each day 
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when I would start. The next column represents money 
paid out for little things, but I did not pay any bills. The 
next column marked “Amount Deposited’’ is the amount 
I gave Mr. Arbuckle each day. 

I made two deposits in the beginning before I turned the 
money over to Mr. Arbuckle. The next column represent¬ 
ing the amount taken in is the receipts for the day. My 
cash register reading had to agree with the amounts taken 
in. I figured the register reading from the register in the 
restaurant. The column marked “Food” represents food 
that was sold. That column is part of the register reading. 
The column marker “Cigars” has to do with the cigarettes 
and cigars we sold. The sale of cigarettes and cigars is not 
separated on the register, but the food checks showed the 
amount of food and the rest would have to be cigarettes, 
cigars and candy because that is all we sold. 

The “Over” and “Short” columns represent the little 
discrepancies that the register would show or the food would 
show at the end of the day, which amounts were never very 
large. 

Mr. Laskey: I offer in evidence Government Exhibit 22. 

Mr. Magee: Your Honor, the witness has testified that 
this is her own personal memorandum. The only basis 
on which it can be offered is that it is a memorandum kept 
in the ordinary and regular course of business, which this 
does not purport to be. She can testify as to the amount 
she had on hand from her memorandum. It is my under¬ 
standing that personal memorandums of this character are 
only used to refresh the recollection of the witness. 

By the Court: Mrs. Payne, without looking at this sheet, 
could you tell all of these transactions that had occurred? 
A. Oh no, I could not. 

Q. Looking at this sheet and then looking away, could you 
recall the transactions in your own mind, could you remem¬ 
ber the transactions by looking at it and then looking away? 
A. The amount? 

Q. Yes. A. No, I could not do that, because it was two 
years afterwards. 

The Court: I will admit it. Exception noted. 
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By the Court: 

Q. Which was the column that you did not recall? A. I 
was trying to think what the little daily expenditures were 
for. Just little items that would have to be paid that I 
would have to have little things for during the day. 

Q. Do you recall what that was now? A. I would like to 
think that over. 

The Court: I will have to leave that column out then, until 
she can think of it. 

Mr. Laskey: I will exclude that item. 

The Witness: Of course, at the time, I would have had 
slips. It is just the petty cash, don’t you see? 

The Court: That is what I want to get at. Are you able 
to tell us what it does represent? 

The Witness: Well, it would have represented food or 
things that I would have to have, the little things that would 
come in that had to be paid for. 

The Court: You know that did represent amounts that 
you paid out in cash for supplies that were delivered in 
there, is that right? A. Yes, I am sure that is what it is. 

The Court: All right, if that is her recollection. Now, 
what is this at the bottom? 

Mr. Laskey: I neglected to have her explain that. 

The Court: Perhaps you had better do that, and put the 
whole sheet in. 

By Mr. Laskey: 

Q. Will you explain, please, what these figures are at the 
bottom here? Are those your figures? A. No that is all 
Mr. King’s figuring. 

Q. And they do not represent anything which you your¬ 
self placed on there ? A. No. 

Mr. Laskey: I will reserve the offer until Mr. King has 
testified. 

I also offer in evidence, if the Court please, Govern¬ 
ment’s Exhibits 2 to 21. 

Mr. Magee: Will you reserve the ruling on those until the 
cross examination is completed? 

The Court: Very well. 

Mr. Laskey: That is all. 
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Cross-examination. 

By Mr. Magee: 

Q. Mrs. Payne, you don’t remember the exact day that 
Mr. King left, do you ? A. No, I do not. 

Q. Was it before you made the September deposit, or 
after? A. That he left? 

Q. Yes. Was it before or after you made your September 
deposits that Mr. King left? 

The Court: Excuse me just a minute. There are one or 
two questions about that sheet that I would like to ask the 
witness. 

Mrs. Payne, do I understand your testimony to be that 
you made these entries, on this sheet, in your own hand¬ 
writing? 

The Witness: Yes. 

The Court: And made them as of the time the transactions 
occurred? 

The Witness: Yes. 

The Court: And that as of the time you made them, this 
was a correct entry? 

The Witness: Yes, that is true. 

The Court: All right. 

By Mr. Magee: 

Q. In that connection, Mrs. Payne, about the time that 
the transaction occurred,—take for example, column 2. 
Column 2 purports to be amounts that were expended. You 
had original slips that showed these items or COD’s, did 
you not? A. Yes, I would have had. 

Q. And the original slips were used as the basis for mak¬ 
ing up column 2, isn’t that correct? You did not make them 
up as you saw there during the day? A. No, but in the 
evening. 

Q. Exactly. After you took your slips out of your cash 
drawer, and then made up your column? A. That is true. 

Q. So that the original record of the COD transactions, 
which is column 2, are from slips? A. Yes, sir. 

Q. Where are the slips? A. Well, I have no way of 
knowing that. 
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Q. You don’t have the slips at this time? A. Why no. 

Q. And the same goes with respect to the column which 
purports to be your cash register reading. That was tallied 
at the end of the day and taken from the cash register slips, 
was it not, Mrs. Payne? A. Cash register slips; well, it 
was taken from the reading of the cash register. 

Q. That’s right. From the reading. You have a little 
coil of paper in there and at the end of the day you take 
from that slip a number? A. Yes. 

Q. That was your original record, was it not, of the 
amount of cash that you had taken in during the day? A. 
Yes. 

Q. Then you say from that you made up this column at 
the end of the day? Is that correct? A. Yes, sir. 

Q. And then you took out a certain sum and gave it to Mr. 
Arbuckle each night? A. Each morning. 

Q. Didn’t you, in fact, send it in to Mr. Arbuckle in a 
sealed envelope, Mrs. Payne, by the messengers on a number 
of occasions, and then get his receipt back? A. No. 

Q. Did you ever talk to him over the telephone about 
these and tell him you were sending them over by messen¬ 
ger? A. No. 

Q. So that your testimony is that no messenger ever took 
a single one of these amounts of cash, which you say that 
you turned over to Mr. Arbuckle, and actually delivered it 
to him in an envelope? That is not true, is that right? A. I 
don’t think it is true. 

Q. Do you know whether it is true? A. Well, Mr. Ar¬ 
buckle came each morning and I gave him the cash. I 
couldn’t say, after two years’ time, whether there was not 
one time there was not something like that, but I am quite 
sure there was not. 

Q. You say you are not quite sure. Do you recall now— 
just think over it—whether any of it was ever transmitted by 
messenger? A. Oh, I do not recall that it was ever trans¬ 
mitted. 

Q. Let me ask you this. During the course of the day, 
through the entire month of September, were all of your 
transactions cash transactions? A. What do you mean by 
that question ? 

A. By that I mean, did every person that purchased food 
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in the restaurant pay by cash, or did you receive any 
checks ? A. No. 

Q. You did not receive any checks in the month of Sep¬ 
tember? A. Do I have to answer a direct question, or can 
I tell you the facts? 

Q. Can you answer whether you received any checks dur¬ 
ing the month of September? A. I did not receive any 
checks for food. 

Q. Did you cash any checks in the register? A. I may 
have cashed one or two. 

Q. And what would become of those checks? Would you 
keep—you would not keep them there until Mr. King’s re¬ 
turn? A. No, they were turned over as cash to Mr. Ar- 
buckle. 

Q. And so you cashed a number of checks? A. I did not 
cash more than one or two small checks. 

Q. Do you recall what was done with them? As I under¬ 
stand, they were placed with the funds that were turned over 
to Mr. Arbuckle, is that right? A. Yes, sir. 

I don’t recall the names of any Senators that I cashed 
checks for during September, though I may have cashed 
one or two checks. I don’t remember the number of checks 
cashed or their amounts. 

Q. Now, Mrs. Payne, you said that you personally saw 
the cashier at the bank make these September entries—you 
identified this as the Anacostia book, the Anacostia Bank 
Book, is that correct? A. Yes. 

Q. And you say that you went over there and made the 
deposits in the bank ; is that correct? A. That is correct. 

Q. And did you testify that you saw the cashier make the 
entries in the Book? A. I don’t know that I saw him make 
them. 

Q. Did you take the book with you? A. Yes. 

Q. And he made the entries in the Book. A. Yes. 

Q. What items did you point out in this book as being the 
entries the cashier made? A. It was the first item there 
(indicating). 

Q. September 3 and 7th? A. Yes. 

Q. $173.35? A. Yes. 

Q. And $132.58? A. Yes. 

4b 
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Q. Isn’t it a fact that that is not so, and that you went 
over without the book? A. I don’t know. I don’t think I 
would have. 

Q. And didn’t you get a duplicate slip? A. I got a 
duplicate slip; yes, I did. 

Q. So that you did not take the book over with you and 
deposit the money in the bank? A. No, I guess I did not. 

Q. So that in that respect, you are mistaken, because this 
book itself shows, does it not, that the entries were made 
from the duplicate slips? A. But after two years, unless 
you have called that to my attention—I do remember getting 
the duplicate slips there. 

Q. So that it is not accurate when you say you saw the 
entries made in this book? A. I didn’t say I saw it. I said 
I was sure I had the book with me. 

I delivered all cash to Mr. Arbuckle personally and did 
not send any by messenger. No receipts were brought back 
to me by messenger, but after two years’ time it is very hard 
to remember what went on each day. I am not quite sure 
whether Mr. Raffles was doing Senate Restaurant work in 
September of 1938, but I cannot swear that he did not, be¬ 
cause I do not know. The figures appearing at the bottom 
of Government Exhibit 22 are in the hand-writing of Mr. 
King and all notations beginning from the broken line are 
in his hand-vrriting and the figures beside my figures on the 
first column are Mr. King’s. I calculated the overages and 
shortages each day. During the whole month of September, 
there were only seven days on w’hich I correctly stated my 
accounts, and on all other days they did not balance. It 
was Mr. Kang’s duty to make the deposits and receive the 
cash, as he was the auditor of the restaurant. It was Mr. 
King’s duty to accept the money. I do not know how checks 
were drawn or how checks that were cashed and deposited 
in the Senate Office Building restaurant account were en¬ 
dorsed. I never made any deposits prior to the two I made 
in September. I cannot tell whether there were any checks 
in either of the two deposits I made. I went to Mr. King’s 
office daily to take my receipts. I do not remember seeing 
a Mr. Raffles during that time. I took my cash over to Mr. 
King to be deposited every day. I do remember that Mr. 
Raffles came to work there at the restaurant but I don’t re- 
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member when he came. When I went into Mr. King’s office, 
the doors were unlocked. I would go in, use the adding 
machine in Mr. King’s office, take my daily receipts and my 
daily slips and add them up and then turn the cash over to 
Mr. King. He counted the cash and I counted the slips and 
then we compared them. 

I turned Government Exhibit 22 over to Mr. King early 
in October. I did not tell Mr. King to keep Government 
Exhibit 22. I gave it to him on my own volition. I imagine 
I gave Mr. King the daily slips. I did not pay any bills and 
every bit of the cooking was done in the Senate Restaurant 
in the Senate Office Building at that time and there may have 
been such things as crackers, cheese or some little thing 
that I would send out and get at a nearby grocery. I turned 
all my slips over to Mr. King. I always turned my daily 
slips over to Mr. King. I am quite sure I turned my daily 
slips over to him when I turned over to him Government 
Exhibit 22. I always put the receipts in an envelope and 
when Mr. Arbuckle came over I gave him the envelope. He 
opened the envelope, counted the money and gave me a 
receipt for it. The envelopes I used were white and of 
ordinary legal size. When I made my deposits with Mr. 
King, he put them in a box. 

Q. Was it a cigar box, setting on his desk that he dropped 
the cash in? A. He always came in just as I was getting 
ready to leave. I had a square box that I took the cash in, 
and he had a square box that he put the cash in. 

Q. Then where would he put the cash after he counted it? 
A. Well, I don’t know. I never stayed to see. 
turned over the money to him, like Mr. Arbuckle did? A. 
No. 

Q. Did Mr. King give you receipts for this cash as you 
turned over the mone£ to him, like Mr. Arbuckle did? A. 
You mean daily? 

Q. Daily receipts. A. No, I never asked for daily re¬ 
ceipts. 

Q. You never had any receipts from Mr. King. A. I had 
the tally sheets that I took over every day. I made up a 
daily sheet. 

Q. Did you get a slip like this (indicating) from Mr. King 
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for the cash that you gave to him, like you did to Mr. 
Arbuckle? A. Yes. 

Q. Mr. Arbuckle gave you receipts for each set of money 
that you turned over to him? A. Because he deposited it. 

Q. I am just asking you whether he did or did not—not 
why? A. Yes, he gave it to me. 

Q. Mr. King never gave you receipts like Mr. Ar¬ 
buckle did? A. No. 

Q. But Mr. Arbuckle furnished you with a receipt for 
every bit of money that you ever turned over to him, is that 
correct? A. Yes, sir. 

Re-direct examination. 

By Mr. Laskey: 

I gave Mr. King my receipts and my daily sheets. Mr. 
King and I checked my daily sheets. 

Mr. Laskey: I renew the offer of Government Exhibits 
Nos. 2 to 21. 

The defendant objected to the receipt in evidence of 
Government Exhibits 2 to 21, stating that they established 
nothing and that it was the testimony of the witness that 
would have to establish the receipt of the money in the case. 
The Court over-ruled the objection and allowed an excep¬ 
tion. 

Mr. Magee: May we have exceptions, without asking each 
time? 

The Court: I think that is the rule, but if there is any 
doubt about it, you can have an exception with every objec¬ 
tion that is over-ruled. I believe, however, that it is not the 
rule in criminal cases, so that you had better take each ex¬ 
ception where you wish one. 

Re-cross examination. 

By Mr. Magee: 

I am quite sure that I always kept $200 on hand each day 
as my bank. 
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Government Exhibit 22 was offered in evidence, was ob¬ 
jected to by the defense and thereupon the prosecution an¬ 
nounced it would reserve its offer of this exhibit until it had 
been identified by Mr. King. 


Edward Harvey King 
Direct examination. 

By Mr. Laskey: 

In the year 1938 I was employed at the Senate Restau¬ 
rant, United States Capitol, as an Assistant Manager under 
Mr. Arbuckle. In the course of my employment I have had 
occasion to see Mr. Arbuckle write his name and am familiar 
with his hand-writing. I identify Mr. Arbuckle’s signature 
on Government Exhibit 22. I identify Government Exhibit 
1 as the restaurant bank book of the Senate Restaurant, 
United States Capitol. I had charge of that book in 1938 
and it was used for making deposits in the Anacostia Bank. 

1 have a right to draw on that account. I opened that ac¬ 
count under Senator Dale when it was transferred from the 
National Capital Bank in southeast to the Anacostia Bank. 
In the year 19381 took my vacation in the month of Septem¬ 
ber, leaving on the last day in August. The books and rec¬ 
ords of the Senate Restaurant were put in the safe while I 
was away and the bank book was given to Mrs. Payne, I be¬ 
lieve. When I returned I received an accounting of the 
funds of the restaurant from Mrs. Payne. I received from 
her mostly slips marked “deposited” and some cash, and I 
think I received a recapitulation sheet for the whole month. 
Government Exhibit 22 was given me in a box after I re¬ 
turned from my vacation by Mrs. Payne. The figures at the 
foot of that exhibit are mine and represent the totals of the 
above items. I received Government Exhibits 2 through 21 
in the box with Government Exhibit 22. I examined Gov¬ 
ernment Exhibit 1 in connection with Government Exhibits 

2 to 21 and I did not find any corresponding items. After 
that I had a conversation with Mr. Arbuckle. 

Q. When and where ? A, I think it was the same day. 
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I spoke to him about it and he said, “lam going to take 
them up-” 

Mr. Magee: Let us get the day. 

The Witness: The date? 

Mr. Magee: Yes. 

The Witness: I think it was on the first day of October, if 
I am not mistaken. 

By. Mr. Laskey: 

Q. And do you recall where this conversation took place? 
A. In the office. 

Q. And do you recall who, other than yourself and Mr. 
Arbuckle was present, if anybody? A. No one. 

Q. Have you given us the entire conversation? A. That 
is all that was said at that time. “Iam going to take them 
up.” 

Q. What had you said that elicited that answer? A. I 
said there wasn’t any of that deposited. These slips showed 
deposits, and there was not a deposit made on those dates. 

Q. After that did you have other conversations with Mr. 
Arbuckle ? A. I certainly did, a number of times. 

Q. And what, if anything, did you say, and what did he 
say? A. He said it was going to be the first thing he would 
take up. 

Q. And did he ever take them up? A. Never did. 

The Court: Were those the words he used? 

The Witness: Yes, sir; that he would take them up. 

The Court: Did he say anything else ? 

The Witness: No, I do not recall his saying anything else. 
“As soon as I can”—yes, he said, “I will take them up as 
soon as I can.” 

The Court: Did you ever make any report of the fact that 
you had records showing the receipt of money and no 
money to show for it? 

The Witness: Did I do what? 

The Court: Did you ever make any report of the fact that 
you were short in your accounts there? 

The Witness: You mean to someone else? 

The Court: Yes. 

The Witness: No. 
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I recognize Mr. Arbuckle’s signature at the top of the 
right-hand column of Government Exhibit 24 and his sig¬ 
nature at the lower right-hand corner of that document. 

Q. I will ask you, Mr. King, if you ever, at any time after 
September, 1938 received from Mr. Arbuckle or from any¬ 
one acting for him the equivalent to the sum of money repre¬ 
sented by those receipts which you have identified? A. I 
did not. 

Mr. Laskey: Thank you. Your witness, Mr. Magee. 

By agreement the testimony of the following witness was 
taken out of order before the cross examination of witness 
King: 

W. Ledrow Koontz 

Direct examination. 

By Mr. Laskey: 

Mr. Koontz: I am the cashier of the Anacostia Bank in 
Anacostia, D. C. There is an account there in the name of 
the Senate Restaurant. Government Exhibit 1 is the pass 
book of that account. Government Exhibits 25 and 26 are 
statements of that account from August, 1938, to November 
30, 1938, and are part of the records of the bank. The rec¬ 
ords of the bank are kept on a recordak. We retain as 
records the recordak photographs. 

The Court: Do you have with you the signature cards, 
and the Resolution opening the account over there ? 

The Witness: We have at the bank. 

The Court: I wish you would bring those back here in 
the morning—anyway the resolution you have as to the 
opening of the account and any signature cards in connec¬ 
tion with the account. 

By Mr. Laskey: 

Q. Mr. Koontz, at the conclusion of yesterday’s session, 
you were requested to bring back the signature card for the 
opening of the account (marked Government Exhibit 27) 
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in the name of the Senate Restaurant. Do you have that 
card? A. Yes. 

Q. And whose signature appears thereon? A. E. H. 
King. 


Cross-examination. 

By Mr. Magee: 

Government Exhibit 27 is the only authority we have in 
the bank for the opening of this account. We have no copies 
of any Resolution of the House or Senate authorizing the 
opening of the account. The only person who is authorized 
to draw on the account is E. H. King and we would not honor 
checks over the signature of anyone else. We would not 
honor checks over the signature of Mr. Arbuckle. 

Senator Dale came to the bank on a number of occasions 
while he was in the Senate and the account was opened after 
one of his visits to the bank, but the only person still 
authorized to draw on it is Mr. King. Government Exhibit 
1 is the bank book on this account. From the looks of the 
book I would say that the September deposit entries were 
actually made in the book in October. There is a deposit 
entered in the book on October 4, 1938 and the September 
entries are subsequent, which would indicate that they were 
made in October and were entered after an October deposit 
was made. The letters “Dup” appearing in the book mean 
that the deposits were entered on the books in October from 
duplicate deposit slips. 

Defendant’s Exhibit 1 is the September 3rd deposit slip 
showing a deposit in this account in the amount of $172.35 
and it indicates that the deposits were of checks as the Sep¬ 
tember 3rd deposit shows $172 deposited in the check 
column. Defendant’s Exhibit 2 is a photostat of a deposit 
made on October 4 of $300 and shows that $58 was in cur¬ 
rency, 95^ in coin, ten checks drawn on Washington banks 
and one or more checks drawn on out of town banks for a 
total deposit of $300.00. 

Defendant’s Exhibit 3 is the deposit slip for October 7, 
showing a total deposit of $730.43, made up of $107 in cur¬ 
rency, twenty checks on Washington banks totalling $212.12, 
and ten checks on out of town banks totalling $412.31. 
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Defendant’s Exhibit 4 is a photostat of a deposit made 
October 17 of a total sum of $410.08, made up of twelve 
checks on Washington banks totalling $319.28 and eight 
checks on out of town banks totalling $90.80. On October 
17, according to our records, no cash was deposited and the 
deposit was made up entirely of checks. 

Defendant’s Exhibit 5 is a deposit slip for October 20, 
1938, showing a total deposit of $400.05, made up of $2.00 in 
currency, eleven checks on Washington Banks totalling 
$262.75 and nine checks on out-of-town banks totalling 
$135.30. 

Defendant’s Exhibit 6 is the deposit slip for October 24, 
totalling $302.30, made up of $54 in currency; seventeen 
checks on Washington banks totalling $144.30 and nine 
checks on out-of-town banks totalling $104.00. 

Defendant’s Exhibit 7 is the deposit slip for October 26, 
totalling $310.43, made up of 4.00 in currency; $201.30 in 
checks on Washington banks and $105.24 in checks on out- 
of-town banks and was the last deposit made in October. 

Defendant’s Exhibit 8 is the deposit slip for September 
7, made up of $210 in currency, $1.58 in coin and $20 in 
checks on out-of-town banks. 

The October checks or checks deposited in October bear 
the endorsement of Mr. King. 

I know of my own personal knowledge that among the 
checks deposited in October were checks dated in September. 

Redirect examination. 

By Mr. Laskey: 

Anyone could deposit checks in this account as no sig¬ 
nature is required to make a deposit. 

Cross-examination of Edward H. King. 

By Mr. Magee: 

Q. Mr. King, how long have you been working at the 
Senate Restaurant? A. 31 years. 

Q. You worked throughout the year 1938? A. I worked 
throughout the year 1938 ? 

Q. Yes. A. Yes. 
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Q. Except for your vacation. A. Yes. 

Q. Can you tell us, from your experience there, and isn’t 
it a fact that during the time—during the year, the average 
of the deposits that were made in the Senate Office Account, 
the checks in those deposits far exceeded the amount of 
cash? A. Certainly not. 

Q. That is not so ? A. Why certainly not. 

Q. How much, would you say? A. You mean checks that 
were cashed. 

Q. Yes. A. Oh, we would average quite a little, yes, but 
I wouldn’t say as to that amount, that is, how much. 

Q. What would you say the average was ? A. It varied; 
some days there were checks cashed, if a payday was on a 
Monday, there were quite a few checks cashed; there were 
quite a few checks cashed on Friday and Saturday which 
would offset those things. 

Q. Do you know what the fact is with respect to checks in 
the month of September? A. No, I could not say offhand; 
No, I do not remember. 

Q. You don’t know whether any September checks were 
taken in and cashed? 

Mr. Laskey: You refer to 1938? 

Mr. Magee: 1938, yes. 

The Witness: I think I received a few', one or two checks, 
not many; I don’t think they cashed any checks, because 
I was not there during that period. 

By Mr. Magee: 

Q. Didn’t you testify that you did not receive anything 
from Mr. Arbuckle for the month of September? A. Re¬ 
ceive anything from Mr. Arbuckle? 

Q. Yes. A. Yes, yes. 

Q. You testified to that, didn’t you? A. Yes. 

Q. Now, you have just testified that you received checks 
dated in September. Where did you receive them? A. 
From Mrs. Payne. 

Q. Mrs. Payne gave you checks? A. Yes, I think so. 

Q. If Mrs. Payne placed the September checks in the 
envelopes which were turned over to Mr. Arbuckle, then 
you are mistaken aren’t you? 
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Mr. Laskey: I object. 

The Court: Sustained. 

By Mr. Magee: 

Q. Then your testimony is that you didn’t receive any 
September checks from Mr. Arbuckle, and what September 
checks you received, you received from Mrs. Payne? A. If 
they were any received. 

Q. Well, don’t you know? A. No, I do not. I wouldn’t 
say. I am not positive, and I wouldn’t say. That has been 
two years ago. 

Q. What did you receive when you came back? A. I re¬ 
ceived mostly deposit slips. 

Q. What do you mean by deposit slips? A. Made out by 
Mr. Arbuckle. 

Q. Deposit slips ? A. Yes. That he had made deposits; 
those which I looked at yesterday. 

Q. You mean the receipts? A. Yes. 

Q. Oh I see. That is this group of receipts? A. Yes. 

Q. And what did you receive in addition to that? A. I 
think some cash. 

Q. Did you receive Government’s Exhibit 22? A. Yes. 

Q. And when Mrs. Payne made this delivery to you with 
these receipts, did you receive any cash from her? A. I 
think there was some cash in it. 

Q. How much was there in it? A. Well, I wouldn’t know. 
I don’t think I had better say because I am not sure. 

Q. You don’t know? A. No. 

Q. If you don’t know how much cash Mrs. Payne received, 
how do you know how much cash Mr. Arbuckle was sup¬ 
posed to have given you? A. By the figure on that sheet. 

Q. Then your testimony is confined only to what is shown 
on the receipts—is that right? Nothing as to what hap¬ 
pened in September ? A. I know I received that. 

Q. You don’t know what transpired as of your own per¬ 
sonal knowledge, between Mrs. Payne and Mr. Arbuckle 
during September, do you? A. What transpired between 
Mrs. Payne and Mr. Arbuckle? 

Q. Yes. During September, or the early part. A. No. 

Q. All you know is that when you came back- A. I 

received that. 
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Q. You received this? A. Yes. 

Q. And you received these receipts? A. Yes. 

Q. Which bear Mr. Arbuckle’s signature? A. Yes, sir. 

Q. And you have so testified? A. Yes. 

Q. Then didn’t you also receive the cash register tapes? 
A. Yes. 

Q. What else did you receive? A. I think there was 
some paid-out slips. 

Q. Did you receive all the paid-out slips? A. I think I 
did, as far as I know. 

Q. And didn’t you check them? A. Yes, I checked with 
that record, yes. As far as that record goes, they were 
right. 

Q. And, on this record (Gov. Ex. 22) the bottom of it 
purports to bear your handwriting, doesn’t it? A. Yes. 

Q. That is your handwriting, isn’t it? A. Absolutely. 

Q. And you have testified that the entire sum of $1925 
was not turned over to you by Mr. Arbuckle, is that correct? 
Isn’t that your testimony? You were here yesterday. You 
remember that, don’t you? Isn’t that what you testified? 
A. These figures- 

Q. I am asking you, isn’t that what you testified? Don’t 
you remember what you said yesterday? A. Whatever 
those figures were. 

Q. I am not asking you that. I am asking you, didn’t you 
testify that over $1900 was not returned to you by Mr. 
Arbuckle? A. I don’t remember that question being put 
to me. 

Q. What was your testimony yesterday as to the short¬ 
age. A. Was that question put to me, I would like to know? 

The Court: You will have to speak from your recollection. 

The Witness: I don’t remember anyone asking me yes¬ 
terday w T as $1925 short? 

By Mr. Magee: 

Q. Didn’t you say yesterday that you didn’t receive a 
single cent of the monies that were listed in the amount 
deposited column? A. Single cent? 

Q. Yes. Or, did you? A. I said the monies were turned 
over to me by Mrs. Payne. 
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Q. Now the monies have been turned over to you by 
Mrs. Payne, is that your testimony? A. I think that is 
what I said yesterday. 

Q. Yesterday, you were asked this question—one minute 
(Reading) “Question: Directing your attention to the fig¬ 
ures at the foot of the recapitulation sheet, whose figures 
are those?” And you testified they were “mine.” Is 
that correct? A. That is right. 

Mr. Laskey: What page are you on? 

Mr. Magee: Page 59. 

By Mr. Magee: 

Q. Then you were asked: “Question: Did you ever, in 
connection wtih these receipts, Government’s Exhibits 2 
to 21, have any occasion to examine Government’s Exhibit 
1, which you have there before you?” Now, Government’s 
Exhibit 1 was a deposit book. You were asked that ques¬ 
tion? A. Yes. 

Q. And didn’t you give this answer: “Answer: Yes, sir.” 
That is true, isn’t it? A. Yes, sir. 

Q. ‘ ‘ Did you examine the books in connection with these 
receipts?” “Answer: I certainly did.” Then the next 
question which was put to you: “Question: Did you find 
any corresponding items?” And didn’t you answer: “An¬ 
swer: I did not.” A. Yes, sir. 

Q. What was the inference you wanted the jury to draw 
from that? 

Mr. Laskey: I object to that. 

The Court: Yes, Sustained. 

By Mr. Magee: 

Q. What did you mean when you said, “I certainly did.” 

Mr. Laskey: I object to that. 

The Court: I think he can tell what he meant, if the 
words are not plain, if it is ambiguous. You may answer 
that. What did you mean by that? 

The Witness: I meant that—They wanted to know if there 
was anything in this book that showed on the deposit slip, 
but that didn’t show on the book, and I said no. 
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By Mr. Magee: 

Q. Then your testimony is that you didn’t get these 
monies, that Mrs. Payne gave them to you, is that correct? 
A. Yes. 

Q. That is your testimony. A. What do you mean? 
Gave what to me? 

Wait a minute. 

Q. We have been talking about this $1900 you have got 
listed here in this column. A. Yes. 

Q. I asked you whether or not you got that money and 
you just said that you got it from Mrs. Payne. 

A. I got the equivalent to that through those slips that 
they would be equivalent to, but the money wasn’t there; 
I never said money. 

Q. Then you got the slips. You never got the money; 
is that correct? 

A. Some; there was some money in that turned over, 
yes; I think there was some money in it. 

Q. Who turned it over to you? A. Mrs. Payne. 

Q. How much? A. Well, that is too far back for me to 
remember. On that recap sheet there was a—should be 
a slip at the top showing the amount of deposit slips there 
and the cash; that does not seem to be with that sheet. 

That is the reason why I am not so certain as to the 
amount, as to what the amount would be. 

Q. Then you do not know what the amount that was not 
turned over under this accounting is, then, do you, Mr. 
King? A. I know that those figures are correct. 

Q. Then what do these figures show, let’s have your in¬ 
terpretation of them. A. Well, the amount paid out there 
was $181.71. (Indicating.) 

Q. What do you mean by amount paid out, is that money 
paid for COD’s delivered into the restaurant? A. That 
was money Mrs. Payne paid out for odds and things she 
bought in the store, probably. 

It may have been an express bill; may have been things 
like that. 

Q. Anything improper about that? Was she authorized 
to do that? A. Yes, absolutely, she was authorized to 
do that. 
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Q. And authorized by you? A. Yes. 

Q. So that on this account Mrs. Payne was paying out 
monies in payment of goods received, is that correct? A. 
Yes. 

Q. And this column in which you have listed money paid 
out represents those expenditures? A. That is right. 

Q. So that you figured that to be $181.71, correct? A. 
Let’s see where the $65.04 comes from. 

Q. Suppose you tell us where it comes from. A. This 
is in 1938. 

Q. Well, do you know, sir? 

Mr. Laskey: What is the pending question? 

By Mr. Magee: 

Q. Does he know what the $65.04 item is, that is listed 
in his figures? A. There was a paper with it explaining 
what this was. That is not here. 

Q. So that you do not know what that item is from this 
sheet, and you do not remember what it is. 

The Court: Before you ask any further questions of Mr. 
King, I want to ask one or two. 

Mr. King,—let me have that big sheet there that his 
handwriting is on. 

I want to get clear in my own mind what your testimony 
is, Mr. King, about the monies you received from Mrs. 
Payne. 

I understand you to say that when you came back from 
your vacation you were supplied with this sheet which is 
marked Government’s Exhibit for identification 22. 

The Witness: Yes. 

The Court: You were handed this sheet? 

The Witness: Yes. I went over that sheet and verified it. 

The Court: And you were handed it by Mrs. Payne? 

The Witness: Yes. 

The Court: And you were also handed those slips of 
paper which are numbered 2 to 21? 

The Witness: Right. 

The Court: By Mrs. Payne, is that correct? 

The Witness: Yes, that is right. 
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The Court: Now, in addition to that, you were given a 
certain sum of money, or certain sums of money, in cash? 

The Witness: I think there was a certain amount of 
money there, Judge, in cash. 

The Court: Have you any idea of the amount of it? 

The Witness: No; I would be afraid to say. 

The Court: Well, was it as much as—what is the net 
amount this calls for,—$1484. Was it as much as that? 

The Witness: Let me see this sheet here. 

The Court: You need not bother with that sheet now. 
Was it as much as $1400? 

The Witness: That she gave me ? 

The Court: Yes. 

The Witness: Oh no; no sir. 

The Court: Can you approximate the amount? Did you 
count it? 

The Witness: Oh yes, I did. 

The Court: Can you approximate it? 

The Witness: Judge, when I made this out, there was 
a slip attached to this, showing the amount. 

The Court: Yes, but I want to know whether you can 
approximate the amount, whether it w r as a hundred, 500 or 
a thousand, or 1700, can you tell me that? 

The Witness: From this, Judge, it looks like $403.93. 

The Court: Well, I want to ask you, without looking at 
that—fold it up. Do you have any recollection as to the 
amount? 

The Witness: No, I can’t say; I better not say. 

The Court: You can’t tell whether it was a thousand 
or four thousand or three hundred or two hundred? 

The Witness: No. From this sheet it looks like 403.95. 

The Court: From your own recollection, you cannot tell, 
is that right? 

The Witness: From my own recollection I would not say. 

The Court: Then, looking at that sheet, you say- 

The Witness: I think it is $403.95. 

The Court: Is that an entry made by you? 

The Witness: Yes, it is. 

The Court: Yet me ask you this, were you given the 
tickets which supported this sheet? I suppose over there 
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at the restaurant they made out these ordinary tickets, did 
they not! 

The Witness: Yes, daily, to the guests. The Court: Yes. 

The Witness: No, I didn’t have the guest tickets. 

The Court: And you made this out in the regular course 
of business? 

The Witness: Yes. 

The Court: And they weren’t given to you? 

The Witness: No, sir. 

The Court: You didn’t check those tickets against these 
columns? 

The Witness: No. 

The Court: What was it that was given to you that you 
say you haven’t got now? 

The Witness: What I had given me was a slip of paper 
that shows the amount of those deposits, those deposit 
slips, and the cash and the checks and the paid-outs. 

The Court: A summary attached to this? 

The Witness: Yes. 

The Court: What did you do with that? 

The Witness: That is supposed to be here. 

It was attached, it was clipped to this sheet, and they 
were put in the box in the safe. 

The Court: It was kept in the box in the safe? 

The Witness: Yes, sir. 

The Court: And when is the last time you saw it? 

The Witness: Oh, that has been some time ago. I don’t 
remember seeing this sheet for better than two years, 
I guess. 

The Court: When you talked to Mr. Arbuckle about this 
matter, did you have that slip with you, the one that is 
missing now? 

• The Witness: Oh yes, I did. I had it right here. 

The Court: You talked to him about that slip? 

The Witness: Oh no; not about that slip I didn’t, no 
I did not; but that slip was with this sheet at that time. 

The Court: Did you show him this sheet? 

The Witness: I certainly did. 

The Court: But you didn’t show him that slip? 

The Witness : The slip was here. 

5b 
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The Court: I want to know if you showed him that slip. 

The Witness: Yes, I did. 

The Court: You showed him that slip and talked it over? 

The Witness: I certainly did. 

The Court: Then it was that the conversation that you 
testified to on direct examination was had by him with you, 
is that right? 

The Witness: That is true. 

The Court: All right, that helps me some. 

Bv Mr. Magee: 

Q. Mr. King, directing your attention to the month pre¬ 
ceding September, can you give us any idea as to the num¬ 
ber of checks you took in during the course of business 
that month? Bv that I mean checks which vou cashed. 

V % 

A. Well, they varied so much. 

Q. Do you know? A. Sometimes it would be 10 or 12 
checks a day. Sometimes it would be very few, then again 
there would be 20. 

It depends on payday. If payday was Monday, and 
Friday and Saturday, there would be quite a few checks 
cashed during those days; otherwise there would not be. 

Q. Was as much as 50 per cent of the receipts repre¬ 
sented by checks? A. No, sir. 

Q. You have testified that when you left you turned 
over the cash and receipts to Mrs. Payne to deposit, is 
that correct? A. I turned over to her to deposit? 

Q. To deposit. Did you or didn’t you? A. It seems 
to me as though I made up a deposit before I left and 
gave it to Mrs. Payne to deposit. 

Q. Then you would know how much cash and how much 
checks there were, wouldn’t you? A. It seems to me that 
I did; now I think I am right about that. It seems to me 
I made it up before I left. 

Q. And you made the deposit? A. No, she was to de¬ 
posit it. 

Q. Did you make the slip? A. I made the deposit up 
before I left. I didn’t say I made the deposit. 

Q. When you make up the deposits, what is your prac¬ 
tice as to how you identify the account, Mr. King? A. 
Identify what account, what do you mean? 
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Q. The Senate Office deposit account in the Anacostia 
Bank. Did you have a stamp? A. Had a stamp, “Deposit 
to the Senate Restaurant, United States Capitol.” 

Q. And you signed that? A. Yes. 

Q. Was that your practice in making up the deposits? 

A. Yes, sir. They were simply signed, “Senate Restau¬ 
rant,” those deposits. 

Q. What was your practice? You said you put a stamp 
on it and signed it, and on others did you write, “Senate 
Restaurant?” 

A. Some I wrote “Senate Restaurant” and the bottom, 
those small ones, yes. 

Q. As a matter of fact, didn’t you always stamp them and 
sign them? A. I am not so sure about that stamp. 

Q. Here is a number of what purports to be copies of 
your deposit slips. A. Yes. I stamped them. 

Q. You stamped them. That was your practice? A. Yes. 

Q. And you signed them? A. Yes. 

Q. How do you account for the fact that these deposit 
slips do not have that stamp on them, and bear the name, 
“Senate Restaurant?” 

Mr. Laskey: Showing the witness what? 

Mr. Magee: Showing the witness Defendant’s Exhibit 
8 for identification. 

Mr. Laskey: Thank you. 

Mr. Magee: September deposits. 

The Witness: I didn’t make these deposits. 

By Mr. Magee: 

Q. Then you didn’t make that deposit. You didn’t make 
out that slip? A. I didn’t make out that slip (indicating.). 

Q. You say you did or didn’t? A. I didn’t. That is not 
my handwriting. 

Q. Who did you authorize to make it out when you left? 
A. I did not authorize anyone to make it out. I don’t know 
who made that out. 

Q. Never saw that before? A. No, never did. 

Q. Was it done without your authority? A. Absolutely. 
I don’t remember ever seeing it before. 

Q. Do the amounts mean anything to you? A. What is 
meant by “Over?” 
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The Court: You will have to answer the questions, Mr. 
King. 

The Witness: No, I don’t know anything about the de¬ 
posit. 

By Mr. Magee: 

Q. It does not mean a thing to you, you do not know 
anything about these deposits, is that correct? A. No, sir; I 
do not. 

Q. They were made without your authority? A. I don’t 
know anything about them. 

Q. Did you give Mr. Arbuckle any credit for those de¬ 
posits? A. Did I give him credit for them? 

Q. Yes, on your sheet. A. I don’t remember the deposit. 
I cannot say. 

Q. Don’t you know whether any credit was given or 
not? Do you, sir? A. No, sir; because I don’t remember 
ever seeing them. 

Q. Never saw them before? A. No, sir. 

Q. Now, what day did you say you returned in Septem¬ 
ber? A. I did not return in September. 

Q. Was it in October? A. I returned about the 1st of 
October. 

Q. Nothing was turned over to you by Mr. Arbuckle at 
that time, or any time subsequently, representing the mon¬ 
ies which are listed in column 3 there, is that correct, sir? 
A. That is correct. 

Q. So that your testimony now is that you did not get 
that money and it was not deposited in the bank, is that 
correct, sir? A. I didn’t get it; as far as my knowledge 
goes, it was not deposited in the bank. 

Q. It doesn’t show up in the bank book? You examined 
it. Is it in the bank, or do you know? A. I don’t know; 
I have never looked at it. 

Q. You have never checked the bank book? A. Yes, I 
did. 

Q. Didn’t you testify yesterday that you had checked 
the bank book and that they weren’t there? A. That they 
weren’t there? 

Q. That the deposits were not made? A. I certainly did, 
yes. 
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Q. Why do you evade me today? A. I said those deposits 
you speak of, I didn’t remember seeing them. I don’t 
think they are in the book. 

Q. Your testimony is you are positive they are not in 
the book? A. right, sir. Let me show you. What is that, 
September 3rd, there? (Indicating). A. What do you 
mean? Amount of it? 

Q. Tell us the amount of your September 3rd Deposit? 
A. $172.35. 

Q. What is the amount of defendant’s Exhibit No. 1 for 
identification? What is the amount of that? A. $231.58; 
$172.35. 

Q. What is the amount of your September 3rd? 
A. $172.35. 

Q. And the deposit slip is $172.35, isn’t it? A. Yes. 

Q. What is the date of your deposit in your book, what 
is the date stamped on this? September 3, isn’t it. 

Mr. Laskey: I thought that was September 1. 

Mr. Magee; No, this is the date stamp. September 2 

Mr. Laskey: It is dated September 1, isn’t it? 

By Mr. Magee: 

Q. Take a look at it. A. They are marked, “ duplicate ” 
in the book. 

Q. Is that your explanation now, that these are dupli¬ 
cates ? A. The book calls it a duplicate, too. 

Q. As a matter of fact, you don’t know much about this 
transaction? A. No. 

Q. You can’t tell his Honor the exact amount that you 
say you did not receive? The money you say you didn’t 
receive from Mr. Arbuckle represented in this column is 
how much. A. Whatever those deposit slips call for. 

Q. Can you answer the question? A. Whatever those 
slips call for is the amount. 

Q. Did you add them to be sure what the amount is? A. I 
couldn’t sav the amount. If thev amount to $1925 it is 
$1925. 

Q. Suppose it does not amount to $1925? A. Well, they 
will amount to $1925, 
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Q. Tlien why do you mark on your own bookkeeping 
copies that what it amounts to is $1480? A. There were 
some other things due there. That is w’hat I am looking 
for, is the slip. 

Q. Now, listen. $1925 represents the column, does it not, 
sir, of the so-called receipts of Mr. Arbuckle, made up this 
way, $2328.93—A. That is the receipts there. 

Q. Exactly. Is that the amount you say that was not de¬ 
posited? A. That was the amount supposed to have been 
deposited. 

Q. That column totals $2328.93, doesn’t it? Q. Yes. 

Q. That is your figures. We take your addition? A. Yes. 

Q. Then you enter against that $403.93. There is noth¬ 
ing difficult about that, is there? Then you get a figure 
of $1925, is that correct? A. Yes, that is right. 

Q. Then you have another figure of $501? A. Yes. 

Q. Now, from this figure of $1925, in your own handwrit¬ 
ing you have credited another $501, haven’t you? A. Yes, 
sir. 

Q. And you got a figure of $1424, is that correct. A. Yes. 
Then you credit another figure of $60.04; is that correct? 
A. Yes, sir. 

Q. And you get a balance due of $1484? A. Yes, sir. 

Q. So that it is not a different figure, is it, Mr. King? 
A. (No response.) 

Q. Can you answer the question. A. I was trying to find 
out the $60.04—see what that represents there. 

Q. It is a credit you have given. You have a balance due 
of $1484.04. That is a different figure from $1925, is it not? 
A. The $403 comes from the book here,—but you say there 
wasn’t a credit given? 

Q. I am not saying anything. I am asking you questions. 
A. I would like to see what—whether the $403.90 repre¬ 
sents those two deposits you speak about. 

Q. It is just the total, isn’t it? Of $231,—of these two 
that were made up here, September 3? A. Yes. 

Q. So, now your testimony is that credit was given for it, 
is that correct? A. It shows right here, 
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Q. And that is different from the testimony you gave a 
moment ago that no credit was given for it, and they were 
entered without your authority? A. I didn’t remember it. 

Q. No you did not. A. I certainly didn’t. 

By Mr. Magee: 

Q. Now, Mr. King, isn’t it a fact that when you returned 
the first of October, you received envelopes, white envol- 
opes from Mr. Arbuckle, containing the very funds that 
we now have under discussion? Q. White envelopes? 

Q. Yes. A. No. 

Q. Don’t you know ? Can’t you answer, ‘ ‘ yes ” or “ no ? ” 
A. No; I do not remember. 

Q. You don’t remember whether you received the monies 
which are under discussion here ? A. I received that from 
Mrs. Payne. 

Q. I understood you to say that you received about 
$400,—or, can’t you tell us what the amount was you re¬ 
ceived from Mrs. Payne? A. No, I would not say the 
amount because I don’t know. That $403 I had reference 
to was,—would figure up the two deposits that you have 
given me a few minutes ago. 

Q. Yes. No secret about that? A. No. 

Q. My question to you, sir, is: Did you not receive from 
Mr. Arbuckle, on your return from your vacation, every 
single penny, by way of checks and cash and COD credit, 
that are shown in these receipts, Government’s Exhibits 
2 to 21? A. I received that from Mrs. Payne. 

Q. You did receive it from Mrs. Payne? A. This stuff. 

Q. I am talking about the credits which these receipts 
purport to represent. Didn’t you, in fact, receive that 
money from Mr. Arbuckle? A. Not money, not money; 
you are speaking about money. I am speaking about this 
(indicating.) 

Q. I am speaking about money and checks. A. There 
was some cash in it, yes. 

Q. You received some from Mr. Arbuckle? A. No, not 
from Mr. Arbuckle, Mrs. Payne. I received it from Mrs. 
Payne. 
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Q. Do you know a Robert C. Henderson? A. 1 think his 
name is Robert; I think it is. 

Q. And did he work in Mr. Arbuckle’s offices, have a desk 
there, sir? A. Have a desk in Mr. Arbuckle’s office? 

Q. Yes. A. I believe Mr. Henderson was doing some 
work there for Mr. Arbuckle in his office. 

Q. And he was there when you returned in October? 
A. No, sir. 

Q. You deny he was there? A. I deny talking to Mr. 
Henderson. 

Q. I didn’t ask you if you talked to Mr. Henderson. I 
asked you whether he was in Mr. Arbuckle’s office when 
you returned from your vacation? A. No, he was not. 

Q. Where was he? A. I don’t know where he was. 

Q. Now, isn’t it a fact, Mr. King, that early in October, 
Mr. Arbuckle approached you and told you that he was 
ready to settle the accounts as represented by the receipts 
lying there before you of the monies he receivd from Mrs. 
Payne, isn’t that a fact? A. That he was ready to check 
them up? 

Q. Yes. A. That was told to me so many times. 

Q. And isn’t it a further fact that he asked you to come 
into his office at your earliest convenience and you and he 
would sit down and adjust the matter? 

Mr. Laskey: Still in October? 

Mr. Magee: First of October, yes. 

By Mr. Magee: 

Q. Isn’t it a fact? A. Well, I would not say as to the 
date, but that happened several times. 

Q. And is it not a further fact that you came into his 
office and Mr. Arbuckle reached down—in the presence of 
Mr. Henderson—in the right hand drawer of his desk and 
took out these 20 odd envelopes, envelopes similar to that 
(indicating) in size, and laid them out in front of you on 
the desk; is that not a fact? A. I deny that. 

Q. And didn’t you open those envelopes? A. I did not. 

Q. In the presence of Mr. Arbuckle and in the presence 
of Mr. Henderson? A. No. 
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Q. And didn’t you count every single item and check 
it against Government’s Exhibit 22? A. No. 

Q. Which you have already testified you received from 
Mrs. Payne, and checked the actual receipts? A. No, I did 
not. 

Q. And when it was finished, didn’t you further say, 
“Mr. Arbuckle, everything checks out and it is okay”? 
And you picked up the money in the envelopes with your 
sheet, No. 22, and went out of the room? A. No, sir. 

Q. Do you deny that? A. Yes. 

Q. You deny that? A. I certainly do. 

Q. Now, Mr. King, do you know Mr. Raff el? A. Oh, yes. 

Q. Who is he, sir? A. He was an employee of the restau¬ 
rant, a checker. 

Q. Do you know what he is doing now? A. No, I don’t 
know. 

Q. Mr. King, isn’t it a fact that after this occurred, you 
had a number of conversations about this alleged defalca¬ 
tion which you say Mr. Arbuckle is responsible for, of the 
Senate Restaurant funds ? You had a number of conversa¬ 
tions with him, didn’t you? A. With whom? 

Q. Mr. Raffel. A. Certainly not. 

Q. You deny that you had any conversations with him? 
A. It may have come up occasionally, once in a while prob¬ 
ably it may have come up on the—he may have asked me 
something about it at one time. 

Q. As a matter of fact, you talked to Mr. Raffel about it 
four times in your own home, didn’t you, Mr. King? A. In 
my own home? 

Q. Yes. A. When he was up to see me? 

Q. Yes. A. He always brought the subject up. 

Q. And you discussed the subject with him? A. Not to 
much extent. I was very careful what to say. 

Q. Did there come a time in 1941 when you had a very 
definite conversation with Mr. Raffel, late in the year, in 
which in the first instance you agreed through Mr. Raffel 
to an appointment with Mr. Arbuckle to discuss the matter? 
A. Absolutely not. 

Q. You deny that? A. I absolutely deny it. 

Q. And isn’t it a further fact that you broke that ap- 
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pointment? A. No, sir, I never made that appointment 
which they tried to make. 

Q. Did he try to make such an appointment with you? 
A. Oh, yes, he did. 

Q. And isn’t it a further fact, sir, that he came back 
to you and asked you why you broke the appointment? 

Mr. Laskey: Who is it that came back? 

Mr. Magee: Mr. Raffel. 

The Witness: Certainly not, no. 

By Mr. Magee: 

Q. You deny that? A. I deny that. 

Q. And you told him you were afraid you were being 
followed and you were afraid to see Mr. Arbuckle? A. No. 

Q. You deny that? A. I certainly do. 

Q. Do you know where the Senate Restaurant Records 
were kept in January, 1941, Mr. King? A. The records of 
1941 of the restaurant. 

Q. Where were they kept in January, 1941? A. I think 
you would find them filed in my office, in the back of the 
office. 

Q. Weren’t some of them kept in the basement? A. Of 
1941? 

Q. 1940. A. No, I do not think they were down there. 

Q. Now isn’t it a fact, Mr. King, that a number of these 
records, including a number of recent records and the cash 
receipts that His Honor has asked you about were stored 
in the basement? A. Why, no, they were kept upstairs. 
You may find that the checks returned from the Senate 
Office Building—I mean our guest checks, you may have 
found guest checks from the Senate Office Building stored 
downstairs; if that is what you mean. 

Q. The food records were not there also. Mr. Raffles 
had an office directly across the hall from you at that time, 
did he not, Mr. King? A. I did not quite understand that 
question. 

Q. Did Mr. Raffel in January of 1940 have his office 
directly across the hall from you? A. I never knew Mr. 
Raffel to have an office. 

Q. Where did he work from then ? Let us put it that way. 
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A. I don’t know where he worked from. He was a checker 
in the Senate Restaurant. 

Q. And he checked the food against the invoices, didn’t 
he? A. Yes. 

Q. And he would bring those invoices into you and tell 
you that he had checked them against the food received 
and you would issue the checks ? A. Wait a minute. Which 
invoices are you speaking of now? 

Q. When the food came in with the invoice, you would 
have Mr. Raff el check the food against the invoice? Mr. 
Raffel checked the amounts of food that were shipped into 
the restaurant, didn’t he, sir? A. In the storeroom? 

Q. In the storeroom or wherever it was delivered, and 
brought the invoices and the bills or whatever you want 
to call them, into you, didn’t he? A. I was just wondering 
why Mr. Raffel would be in the storeroom, if you speak 
about that. 

Q. And isn’t it a further fact, after they were checked 
by Mr. Raffel, then you would draw checks on the account 
in the Anacostia Bank to pay those bills? That was the 
common practice, wasn’t it? A. Yes, but I don’t remem¬ 
ber Raffel doing that. 

Q. In January, didn’t there come a time when Mr. Raffel 
came into your office complaining that he had been down 
in the basement and found some of the help burning up your 
records? A. Let’s see—whether it was Raffel or someone 
else, I don’t know. 

Q. And you replied to him that you had asked that man 
to burn the records ? A. I did not. 

Q. You deny that? A. I certainly do deny that. 

The Court: When was that? 

Mr. Magee: January, 1940. 

The Witness: I certainly do deny that. 

By Mr. Magee: 

Q. You deny that? A. I certainly do. 

By the Court: 

Q. Was it January 1940 that you heard something about 
their being burned? A. Yes, I did hear of their being 
burned. 
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Q. Was that the time? A. Now, let me see—I think it 
was, Judge, 1940; I think it was 1940. 

Q. Did you find out what records they were that had 
been burned. A. Judge, Your Honor, I went downstairs 
to see about those records, and they told me they were 
burning up old records of away back, 1916, ’17 and ’18, to 
make room for the new records. That is the reply that was 
given me. 

By Mr. Magee: 

Q. Now, isn’t it a matter of fact that Mr. Raff el told 
you they were burning up the new records? A. Mr. Raff el 
told me nothing. 

Q. He told you they were burning up the new records, or 
fresh records, as he called them? A. No. 

Q. You deny that? A. I certainly do. 

Q. And you told him to go down and see that they did not 
burn the fresh records? A. I don’t remember ever saying 
a word to Mr. Raffel about it. 

Q. You deny it; all right, sir. As a matter of fact, sir, 
didn’t you early in October 1938, after you had returned 
and after you had received the deposits which are repre¬ 
sented by these receipts from Mr. Arbuckle, that you ac¬ 
tually deposited portions of those proceeds in the Ana- 
costia Bank. A. What do you mean? In October? Then 
I received that deposit a day or so after I received it—yes, 
that might have been. 

Q. All right, sir. 

The Court: I don’t think you quite understood his ques¬ 
tion, Mr. King. You understand that Mr. Arbuckle is on 
trial here for stealing money, don’t you? 

The Witness: Yes. 

The Court: And that the amount that is indicated here 
that he took was something around $1,900? 

The Witness: Yes. 

The Court: What Mr. Magee asked you was, when he 
said, didn’t Mr. Arbuckle pay you some of the money, 
he meant some of that money, and didn’t you deposit it? 

The Witness: Did he say the date? 
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Mr. Magee: Delivered to you. 

The Court: That is the money he is talking to you about. 

The Witness: I understood the way he put it to me 
was, when did I deposit the funds that I received in Octo¬ 
ber—in September. 

The Court: He is talking about Arbuckle’s funds. 

Mr. Magee: Exactly, your Honor. 

The Witness: I have not received anything from Ar- 
buckle—nothing whatsoever from Arbuckle. 

By Mr. Magee: 

Q. As a matter of fact, he turned over to you, didn’t he, 
along with money, checks dated in September that had 
been cashed in the restaurant, didn’t he, sir? A. No, he did 
not. 

Q. And on October 3d you deposited a number of checks 
in the Anacostia Bank, didn’t you, handing you Defend¬ 
ant’s Exhibit for identification No. 2? A. I must have. That 
is my deposit (indicating). 

Q. And on October 7, you made a further deposit of 
some thirty checks, handing you Defendant’s Exhibit No. 
3 for identification, did you not. A. That is right. 

Q. And you know as a matter of fact that among those 
very checks were checks dated in September and cashed 
in September in the restaurant, don’t you, sir? A. I don’t. 

Q. Do you deny that there were September checks cashed 
in the restaurant that were included in those deposits? A. 
Not to my knowledge there was not. 

Q. Was not September checks? A. Not to my knowledge. 

Q. Included in those deposits? A. That is the 7th of 
October. 

Q. And also on the 3d of October. You deny that, sir? 
A. To my knowledge there wasn’t any checks there. 

The Court: What do you mean? Do you mean you don’t 
know, or you do know? 

The Witness: I don’t know, Judge. Here is October 
3—that could have been some checks of that date, yes, if 
there were any checks gotten on that date. 

The Court: You have to testify as to your recollection 
or your knowledge. We do not speculate or guess here 
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what might have been. What we want to know is, whether 
there were any such or not. 

The Witness: I don’t, Judge; I couldn’t say. 

The Court: You don’t know one way or the other? 

The Witness: I don’t; I couldn’t say. It is too far back. 
I cannot tell what the date of those checks were or what 
months they were made out or what months I deposited them 
outside of the deposit slip. 

By Mr. Magee: 

Q. So that you don’t know? A. I don’t know. 

Q. Then you do deny that you had received early in 
October in the presence of Mr. Henderson and Mr. Ar- 
buckle the very proceeds that we are talking of here? A. I 
certainly do, absolutely. 


Harry Flood Byrd, a witness for the United States. 

Mr. Magee: May we approach the bench, your Honor? 

The Court: Yes. 

(Side-bar conference as follows:) 

Mr. Magee: I would like to have an offer of proof on 
what he intends to prove by this witness. 

Mr. Laskey: Certainly. I intend to prove by this witness 
that he is now chairman of the Rules Committee and has 
been since 1941; that he has been a member of the Rules 
Committee since 1933; that part of the function of the 
Rules Committee is to control and operate the Senate 
Restaurant; that that was a function of the Committee 
and that the operation of the restaurant was a function of 
the United States Government; that the money received 
by the restaurant was money of the United States. 

Mr. Magee: All of it, your Honor, calls for a pure con¬ 
clusion of law. I object to it. It is not the proper way 
to prove it. If this Committee has functions they must 
be set up by a Resolution passed by Congress and author¬ 
ized by Congress, and it is not proper to bring a Senator 
down here to tell about the practice. 
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The Court: It is not prejudicial testimony; it is not a 
prejudicial type of testimony. I think a man who is a 
member of the committee and has intimate knowledge of the 
operation of the committee would be a proper party to 
testify. 

Mr. Magee: But he is going to ask him if this is the 
money of the United States. 

That is the issue in the case. He could not know that. 

The Court: If the United States Senate, by virtue of the 
recommendation of the Rules Committee, authorized the 
Senate Restaurant to be opened, and to be operated by 
government funds, that certainly would be a matter of per¬ 
sonal knowledge. It is not a matter that is prejudicial 
to the jury. We can hear it and you can move to strike 
it later. 

Mr. Magee: That is all it is going to be confined to ? 

Mr. Laskey: Yes. 

Mr. Magee: To the functions of the committee? 

Mr. Laskey: Yes. 

The Court: I will hear the testimony. 

Mr. Magee: And as it comes along, of course—your 
Honor understands my position. I suppose I will have 
to object in the presence of the jury. That is what I was 
trying to avoid. 

The Court: If you want to confine your objection to 
the point that it is a conclusion, why, I will let you make 
your record after he goes, but if you have some other 
point, I will hear you. 

Mr. Magee: My point is that the best proof here is the 
rule or regulation under which the committee functions. 

The Court: Yes. 

Mr. Magee: It is not proper to prove that by this man 
saying he read the record and it provides so and so, be¬ 
cause he may have been doing something in violation of 
law for the past 20 years, and it does not make it right. 

The Court: I will hear the testimony. 

Mr. Magee: Note an exception. 

(End of side-bar conference). 

I am a United States Senator from Virginia and am 
now Chairman of the Rules Committee of the Senate, and 
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have been since January 21, 1941. I was a member of 
the Committee since March 4, 1933 and was a member 
during 1938. 

Q. And as a part of the functions of that committee, 
the Committee on Rules, did the committee have anything 
to do with the restaurant in the Senate? 

Mr. Magee: That calls for a conclusion, as I indicated, 
your Honor, and I think the Resolution of the Senate 
and the House is the best evidence. 

The Court: Objection overruled. 

The Witness: The committee has always had that juris¬ 
diction over the Senate Restaurant and likewise the res¬ 
taurant in the Senate Office Building during the time I have 
been a member. 

By Mr. Laskey: 

Q. Now, during September, 1938, do you know who was 
manager of the restaurant ? A. Mr. Arbuckle. 

Q. Now, by what authority did the restaurant operate,— 
or, by what authority did the Rules Committee control the 
operation of the restaurant? A. It has been the custom 
of the committee during the time I have been a member, 
to control it through the instructions given by the Chair¬ 
man to the manager of the restaurant. 

Q. Now, the money received, or the money paid out, was 
whose money? A. Mr. Magee: That calls for a pure conclu¬ 
sion of law, Your Honor. 

The Court: Were those instructions, Senator, in any 
written form? 

The Witness: In many instances, I think they were. 
They have been since I have been chairman. Could I be 
permitted, Judge, to read the Rules of the Senate? 

Mr. Magee: May I see them first? 

By Mr. Laskey: 

Q. It is The Senate Manual, and you are directing at¬ 
tention to Rule 34? A. Yes. 




81 


Mr. Magee: In the absence of a resolution, your Honor— 
this is just the authority to pass a resolution as to the con¬ 
trol of the restaurant. We would need the resolution. 

The Court: That w’ould be one step. I will permit it. 

By Mr. Laskey: 

Q. You "were referring to Paragraph 2 of Buie 34 on 
page 38, I believe. A. Yes. These are the Rules that are 
adopted by the Senate for the control of all activities of 
the Senate Restaurant. The Senate Restaurant is not a 
joint activity, you see. It is a Senate activity. And the 
rules provide: 

‘ ‘ It shall be the dutv of the Committee on Rules to make 

V 

all rules and regulations respecting such parts of the Capi¬ 
tol as passages and galleries, including the restaurant and 
the Senate Office Building, as are or may be set apart for 
the use of the Senate and its officers, to be enforced upon 
the direction of the presiding officer. 

“It shall, at the opening of each session of Congress, 
make such regulations, respecting the reporters gallery 
of the Senate, as will confine its occupancy to bona fide 
reporters from daily newspapers, assigning not to exceed 
one seat to each paper.” 

Q. You have a further resolution there, have you, Sena¬ 
tor? A. I would like, if his Honor pleases, to submit the 
joint resolution transferring the management of the Sen¬ 
ate Restaurant to the architect of the Capitol. 

Mr. Magee: Just a minute. Let me see that. 

By Mr. Laskey: 

Q. What is the date of that? A. The date of that is 
September 9, 1942. 

Mr. Magee: That is wholly irrelevant, your Honor. We 
are not concerned with what they did in 1942. 

The Court: Yes. We are not concerned with any time 
other than that mentioned in the indictment. 

Mr. Magee: We are concerned with 1938, September 
1938. 


6b 
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By Mr. Laskey: 

Q. And during 1938 what was done, if you know, with the 
receipts of the restaurant? 

Mr. Magee: Just a minute, now; just a minute. Does the 
Senator take in the receipts? 

Mr. Laskey: The Senator is in the position,—the testi¬ 
mony shows that the restaurant was operated under the 
jurisdiction of the Rules Committee. 

Mr. Magee: Under the jurisdiction of the Chairman. 
Mr. Byrd was not chairman at that time. 

The Court: If he has personal knowledge, he can answer. 

Mr. Magee: I would be interested in knowing what his 
personal knowledge is, your Honor. I don’t want hearsay. 

The Court: You can ask him that on cross-examination. 
This is not prejudicial in any way in the eyes of the jury. 
He may answer. 

Mr. Laskey: Read the question, please. 

(Question read.) 

The Witness: I could not speak with personal knowledge 
of that. 

Mr. Magee: That is the answer. 

By Mr. Laskey: 

Q. Do you have any knowledge as to what, if anything, 
was done, concerning a deficit, if there w T as any in the 
Senate Restaurant? A. Well, I have the general knowledge 
that if there was a deficit, or has been a deficit, that an ap¬ 
propriation is made by Congress to pay it, as shown by the 
Appropriation Bill. 

The Court: Was that true in 1938, Senator? Has it been 
true ever since you have been a member? 

The Witness: It has been true ever since I have been a 
member, if there has been a deficit. 

Now, I have the appropriation bill for the year ending 
June 30, 1939. 

Mr. Magee: That is irrelevant, your Honor. 

Mr. Laskey: Just a minute. The year ending June 30, 
1939, covers September, 1938. 
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The Witness: That is the fiscal year ending June 30, 
1939. 

Mr. Magee: All right. 

The Witness: It reads as follows, page 5: 

“Repairs, improvements, equipment and supplies for 
Senate kitchens and restaurants in the Capitol Building, 
and Senate Office Building, including personal and other 
services, to be extended from the contingent fund of the 
Senate under the supervision of the committee on Rules, 
United States Senate * * * $35,000.’ * 

Mr. Laskey: That is all of this witness. 

The Court: I think we might ask the Senator, of his own 
personal knowledge, if in 1938 the Senate Restaurant was 
run by the funds of the Government of the United States, or 
whether it was leased out, or let out to anyone, to any other 
party. 

Do you know that, Senator? 

The Witness: I can say of my own knowledge it was not 
leased out and it was run in part with the funds ap¬ 
propriated out of the Senate Contingent fund. 

The Court: And what was the other maintenance of it ? 

The Witness: The other maintenance was that collected 
from the customers, for the meals that were served. There 
are approximately a thousand meals served a day. 

The Court: And those were the two sources of income, 
and the only two ? 

The Witness: The only two sources of income. 

The Court: All right. 

Cross-examination. 

By Mr. Magee : 

Q. Senator, who was the chairman of the Committee on 
Rules, in charge of the restaurant in 1938? A. Senator 
Neeley of West Virginia. 

Q. And, as I understand your testimony, that chairman 
would be the one who would have actual direction and con¬ 
trol over the restaurant, isn’t that so, Senator? A. Sub¬ 
ject, of course, to any control that the committee as a whole, 
desired. 
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Q. Any specific vote ? A. Yes. 

Q. Now, you have specified to the existence of a rule. Do 
you have a copy of the regulation that was passed pursuant 
to the rule creating the restaurant. A. I have not. 

Q. Have you ever seen such a resolution? A. The resolu¬ 
tion of the Committee on Rules creating the restaurant? 

Q. Yes. A. Well, the restaurant was created at the 
beginning of the Government. 

Q. The beginning of the Government? A. I think as 
long as we have had the Capitol, we have had a Senate 
Restaurant. 

Q. What is the date of this rule? A. The date of the 
rule ? This does not give the date of the rule. The manual 
that I am reading from is a manual for 1938, which I pre¬ 
sume was the- 

Mr. Laskey: Is that a yearly publication, Senator? 

The Witness: It is published every year. No, it is a 
manual published every two years. That was published on 
May 12, submitted to the Senate, and approved by the 
Senate, on May 12, 1936, and there has been no change in 
that particular rule. 

By Mr. Magee: 

Q. What I am asking you, Senator, is this, Do you have 
a copy or have you ever seen a regulation, passed pursuant 
to the rule? A. In order to answer that question, I would 
have to go through the records of the committee on Rules 
for many years. 

Q. And that would be the best source, would it not, 
Senator, of the actual duties and functions of persons who 
are actually running the restaurant? A. Not necessarily. 
If the Chairman desired to give an order to the manager 
of the restaurant, it would not necessarily be a matter of 
record. 

Q. Do you know Mr. King? A. I do. 

Q. He was the auditor and he had charge of the funds, did 
he not, of the Senate Restaurant? A. His title, I think, was 
assistant manager of the restaurant, and disbursing officer. 

Q. And disbursing officer; and it was Mr. King, was it 
not, Senator, who had charge of the monies that were re- 
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ceived in the running of the restaurant? A. That is true 
when Mr. King was there, but it isn’t true when he was not 
there. Then Mr. Arbuckle had charge of it. 

Q. Did anyone else besides Mr. King have authority to 
draw checks on this fund? A. You would have to ask 
Senator Neeley that; I was not chairman at that time. 

Q. Then you don’t know the duties of Mr. King and Mr. 
Arbuckle, you don’t know what they were, unless you got 
them from Senator Neeley, is that correct? A. I know the 
title of their positions. 

Q. I am not asking you for the titles ? 

A. As to the duties. Those duties, as I have explained, 
are frequently assigned by the chairman of the Committee. 

Q. Exactly. A. They may be changed from day to day. 

Q. It is a continuous operation by the chairman? A. 
Well, I don’t presume that the committee would be called 
together. I do know, to my personal knowledge, that Mr. 
Arbuckle did collect money. Whether he did it legally or 
illegally, or against the orders and instructions of Senator 
Neeley, I don’t know. 

Mr. Magee: I don’t think that is responsive to my ques¬ 
tion, Your Honor, and I move that it be stricken. 

The Court: The latter portion may be stricken. The rest 
of it stands. 

By Mr. Magee: 

Q. Senator, you said there were two sources of funds, 
funds that were actually taken in by the sales of meals, that 
is correct, isn’t it, and cigars and other articles that the 
restaurant handled? A. That is right. 

Q. Now, wasn’t there authority, as far as you know, to 
pay ordinary expenses out of those funds, as they were re¬ 
ceived, that is, for COD orders of cigars and things of that 
sort, that were actually delivered to the restaurant? A. 
Well, the funds of—the funds that were collected by the 
restaurant in the main, as I understand it, were deposited 
to the credit of Mr. King, and he paid the expenses, part 
of the expenses. 
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Q. He would pay the expenses from those funds ? A. In 
some instances those funds were deposited to the credit of 
the disbursing officer, Mr. Thompson. 

Q. So that those funds were disbursed for ordinary 7 
operating expenses of the restaurant, and that is the way 
vou calculate the amount that the Senate would have to 
appropriate at the end of the calendar year? It would be 
the difference between what was taken in and what it 
actually cost the Senate to run the restaurant? A. In addi¬ 
tion you would have the purchase of equipment. 

Q. That is right, the help and things of that sort. That 
is true, isn’t it? A. Yes. 


Oca Thompson, a witness for the United States. 

Direct examination. 

Bv Mr. Laskev: 

w ¥ 

I am financial clerk of the Senate, acting as disbursing 
officer. Congress appropriated money for the operation of 
the Senate Restuarant. I disbursed the money Congress 
appropriated. 

Government Exhibit 28 is the annual report of the Secre¬ 
tary of the Senate, prepared in my office and shows pay¬ 
ments made for the pay rolls supplies of the restaurant. 

Government Exhibit 28 was received in evidence. 

The Court judicially noticed the Appropriation Act for 
the fiscal year 1939 appropriating money for the opera¬ 
tion of the Senate Restaurant. 

Stipulation 

It was stiplated that Mr. Arbuckle was employed during 
the month of September, 1938 as Manager of the Senate 
Restaurant, and as such he was an employee of the United 
States Government and was paid a salary by the United 
States, and that Government Exhibit 24 can be received 
in evidence, which is the pay roll record of the Senate 
Restaurant. 
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Government Exhibits 2 to 21, inclusive, were offered in 
evidence. 

Counsel for defendant renewed their objections thereto, 
which was overruled by the Court. Exception noted. 

Government Exhibits 1, 24, 25 and 26 -were offered and re¬ 
ceived in evidence without objection. 

Government Exhibit 22 was offered in evidence: 

Mr. Magee: We have a number of objections to that, your 
Honor, as such. In first place, it is predicated upon origi¬ 
nal records which are not before this Court, which all the 
parties say are records which were used to make this sheet. 

The Court: Do you want all that testimony to go out with 
regard to all those footnotes and everything else? 

Mr. Magee: Yes, your Honor. He has admitted that he 
does not have the original records on which they are pre¬ 
dicated, he does not know -what they show, he does not know 
where he got the money from. 

The Court: There is one column, as I remember it, that 
Mrs. Payne said contained a record of the moneys that she 
turned over to Mr. Arbuckle, that she made that record con¬ 
temporaneously with the transactions, isn’t that right ? 

Mr. Magee: No, she made it this way—she took the cash- 
register readings, and she deducted from them- 

The Court (Interrupting): That is another column. 

Mr. Magee: That is where she gets this column from. 
She could not get it any other way. You take your cash- 
register readings, you check from it your cash disbursed, 
you take from that the cash on hand, and she says she 
turned the balance over to Mr. Arbuckle, the balance which 
she lists in this column. 

The Court: I would have to look at her testimonv. I 
thought her testimony was that as she gave it to Mr. 
Arbuckle, she wrote it in this column, which would make it 
a contemporaneous column. 

Mr. Magee: Oh, no, your Honor. I don’t think that that 
sheet should be admitted in evidence on that basis, and the 
further objection is that it is conceded to be a personal 
memorandum and not made under any regulation that Mrs. 
Payne was working under. 

The Court: A contemporaneous memorandum is proper. 


88 


Mr. Magee: Only for purposes of refreshment. 

The Court: If it does not refresh, it is proper to go in by 
itself. 

Mr. Magee: I don’t think so. 

The Court: Oh, yes. If you have a recollection, you 
must speak from your recollection. If it refreshes your 
recollection, then you look away and speak from your re¬ 
freshed recollection. Then in the third place, if it was 
made contemporaneously and correctly as of the time of 
the event, you have no independent recollection and no re¬ 
freshed recollection, and the item itself goes in. Of course, 
it would have to be pertinent. 

Mr. Magee: If your Honor admits that column, then of 
course, we want the whole record in. 

The Court: I think that column is entirely proper, if I 
am correct in my recollection, that she said that she made 
that column as of the time she turned it over to Mr. Ar- 
buckle. 

Mr. Magee: I have a different recollection. Mr. Laskey 
is checking that now. 

The Court: There is another possible basis, and that is 
that Mr. King testified he went over it with Mr. Arbuckle. 
I don’t know whether that could be construed as an ad¬ 
mission, although he did say he went over it with him, and 
that he said in the light of that, that the money that he 
said was due here would be “made up.” I think that was 
the term used. 

Mr. Magee: It would be “taken up.” 

The Court: Would be “taken up,” yes. That would 
make it admissible, wouldn’t it? 

Mr. Magee: No, I don’t think so. 

The Court: I very definitely believe that if this jury is 
going to consider this case that this document has a rather 
material bearing in some phases of it, and probably may 
be of some assistance to the defendant on some arguments. 
Still it is up to you. 

Mr. Magee: If your Honor feels that this column of the 
amount deposited goes in, then we want that whole record. 
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The Court: Of course I would do that. I am not going 
to make an incorrect ruling if I can avoid it, on the law. I 
will check that during the luncheon recess. 

Mr. Laskey: I have the testimony here. On page 33 of 
the transcript I asked Mrs. Payne: 

“Q. The next column, ‘Amount Deposited/ what does 
that column represent? A. That is the amount I gave Mr. 
Arbuckle each day.” 

The Court: Didn’t I ask her at some later time if she 
did not make it contemporaneously to the events? And I 
think she said yes, or as of the time that it was fresh in her 
mind, and that she knew it to be correct. 

Mr. Laskey: Yes, there are here questions by the Court 
reading from the bottom of page 35: 

“By the Court: 

“Q. Mrs. Payne, without looking at this sheet, could you 
tell all of these transactions that occurred? A. Oh, no, I 
could not. 

“Q. Looking at the sheet and then look away; could you 
recall the transactions then in your own mind ? Could you 
remember the transaction by looking at it and then looking 
away? A. The amount? 

“Q. Yes. A. No, I could not do that, because it was 
two years afterwards. 

“The Court: I will admit it.” 

It seems that your Honor has ruled on it. 

The Court: Of course, there was something later. When 
I said that, there was some other questioning and you would 
withhold it, as I recall. I will look at the record. 

Here is what I said on page 38. You were cross-exam¬ 
ining her with relation to the day Mr. King left and you 
asked: 

“Q. Was it before you made the September deposit, or 
after? A. That he left? 

“Q. Yes. Was it before or after you made your Septem¬ 
ber deposits that Mr. King left?” 
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And then I said: 

“The Court: Excuse me just a minute. There are one 
or two questions about that sheet that I would like to ask 
the witness. 

“Mrs. Payne, do I understand your testimony to be that 
you made these entries, on this sheet, in your own hand- 
■writing? 

‘ ‘ The Witness: Yes. 

“The Court: And made them as of the time the trans¬ 
actions occurred? 

“The Witness: Yes. 

“The Court: And that as of the time you made them, 
this was a correct entry? 

“The Witness: Yes, that is true.” 

And then you asked her some further questions, about 
C.O.D.’s, et cetera. 

I will instruct the jury to go to lunch and be back at one- 
thirty. 

(The jury thereupon was excused for lunch.) 

The Court: Now, as to this exhibit, the other basis of 
admissibility would be, she having gone over it with him, 
and he having stated that he would take it, if that is so, that 
would make it admissible. Didn’t that occur this morning? 

Mr. Magee: Yes, we definitely showed that they dis¬ 
cussed this very sheet. 

The Court: With him? 

Mr. Magee: Yes. 

The Court: And didn’t Mr. King testify that it was when 
he took this up with him and also this sheet that is missing, 
that Mr. Arbuckle said, “I will take that up?” 

Mr. Magee: Yes, that is quite true. 

The Court: Doesn’t that make it admissible? I am in¬ 
clined to think, although I am perfectly willing to listen to 
argument, I am inclined to think that this is not established 
as a regular sheet kept in the ordinary course of business 
and it would not be admissible under the Statute of 1936, 
and certainly not without the supporting slips either being 
produced or accounted for. That is one reason I asked 
him about that fire, whether that destroyed them. I do 
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think, however, that the sheet by way of having been shown 
to him, to Mr. Arbuckle, and what he said about it, would 
be admissible on that ground. 

Mr. Laskey: The witness did testify that that was kept 
daily and the entries were made daily. 

The Court: My recollection is that prior to 1936 you had 
to produce either the original records, the people that made 
the original entries, and in addition to that you had to ac¬ 
count for the supporting sheets from which a paper of this 
type was posted. In other words, I always understood that 
if you had your regular daybooks and journals and they 
were posted into a ledger, you had to account for your 
daybooks and journals and cash slips—you would have to 
show that they were produced or that they were destroyed, 
and that this was a correct transcription from them. 

Then wdien the 1936 Statute came, that did not do away 
with the secondary rule, but they did permit any paper 
that was kept in the regular course of business under the 
practice of the business to be introduced without showing 
the handwriting on it. That was the difficulty that that 
legislation sought to cure, but I don’t think it did away with 
the supporting-evidence rule. 

On the other hand, as I have said a few times, I am in¬ 
clined to think that this is admissible on the ground of its 
having been shown to Mr. Arbuckle and that he is purported 
to have said after looking it over that he would take up the 
amount which this shows is due. 

Mr. Laskey: And of course, that is also offered in con¬ 
nection with and in support of Government’s Exhibits Nos. 
2 to 21. 

The Court: If it is admissible and he saw it, then it is 
admissible for all argument, although I imagine it is not 
argument. Unless it is shown that he saw these particular 
accounts as to the amount paid out and things of that sort, 
and the register readings—there wasn’t any distinction 
made through about what was shown to him. I think I will 
admit it on that basis, Mr. Magee. I will admit it on the 
basis of the testimony of Mr. King that this sheet was shown 
to Mr. Arbuckle and after Mr. Arbuckle went over it with 
him and discussed it with him, Mr. Arbuckle said he would 
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take up the amount which is the amount stated to have been 
due. 

Government Exhibit 22 was received in evidence. Ex¬ 
ception noted. 

The Government rested. 

Motion of Defendant for a Directed Verdict 

The defendant moved for a directed verdict upon the 
grounds: 

1. The proof does not establish the charge. 

2. The proof fails to establish that the monies here in¬ 
volved were property of the United States. 

3. The proof fails to establish possession in the defend¬ 
ant sufficient in law to sustain an embezzlement charge. 

4. The funds here involved were revolving funds, dis- 
bursable by the witness King, and did not become the prop¬ 
erty of the United States until an account was stated. 

5. The funds were not appropriated funds of the United 
States. 

6. Possession was in the witness King and not the de¬ 
fendant, therefore an embezzlement charge could not be 
maintained against the defendant. 

7. The defendant had mere custody of the funds in¬ 
volved, and could not be guilty of “ embezzling’’ those 
funds even if he appropriated them, which was denied, 
and not established by the evidence. 

8. The evidence failed to establish a wrongful appro¬ 
priation by the defendant. 

9. The evidence is consistent with innocence so the charge 
has not been established beyond a reasonable doubt. 

10. The tenuous testimony here involved will not support 
the charge. 

11. There is no evidence to support the charge. 

12. King’s testimony fails to establish any amount em¬ 
bezzled by the defendant. 
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13. The evidence fails to establish each of the ten counts 
as charged. 

14. The evidence fails to establish when the intent to 
“embezzle” arose, hence the ten charges of embezzlement 
are not made out. 

The Court overruled the defendant’s Motion, reserving 
the right of the defendant to renew the Motion, and saving 
the defendant’s points. 

Exception noted. 

Opening statement on behalf of the defendant was made 
by Mr. Sedgwick. 


Jennings Randolph a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I am a member of Congress. I have been in Congress 
eleven years, and am beginning my sixth term. I am 
Chairman of the District Committee. I know Mr. Arbuckle 
and have known him for slightly less than ten years. I 
know his reputation in the community in which he lives, in 
the Capitol and in this city, for honesty, integrity and fair 
dealing and I would consider his reputation is excellent. 


John Key a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I am a member of Congress and have been for slightly 
over ten years. I am in my sixth term. I know other 
people who know Mr. Arbuckle. I know his reputation for 
honesty, integrity and fair dealing in the community and 
in this city. I characterize his reputation as good. 
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Walter E. Bartin a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I live in Washington. By occupation I am a lawyer. I 
know Mr. Arbuckle and have known him for twelve years. 
I know other people who know him. I know his reputa¬ 
tion in the community for integrity and fair dealing and 
it is the highest. 


a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I live in Washington. I am a policeman at the United 
States Capitol. I know Mr. Arbuckle. I know Mr. King. 
I have known them the same length of time, both since 1936. 
They are both friends of mine, very good friends. I first 
did detail work at the Capitol in 1936; I worked part time 
in the store room, observed the help in the kitchens and 
throughout the organization. My duties were in the Senate 
Restaurant. Afterwards, in 1937,1 became a food-checker. 
My duties were to check food as it was being served guests 
and then in the evenings to make detailed reports. I also 
audited the amount of business done each day. I made my 
reports to Mr. King in his office. Mr. King was supposed 
to verify my reports the following day and then I would 
take the reports and place them in the store room down¬ 
stairs below the first floor. My desk was located across f rom 
Mr. King’s office and I could see his office from my desk. 
I could see into his office and I could see people going in and 
coming out. I worked from 7:30 A. M. to 5:00 P. M. and 
sometimes much later. Mr. King was overseer of the 
restaurant, he looked over the records during the day and 
okayed them for the following morning. After he checked 
my reports, I would put them in the storeroom where we 
kept all the records. Mr. King handled the funds and 
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monies that came in from the Senate Restaurant. Mrs. 
Payne was a cashier at another station in the Senate Office 
Building. Mrs. McNeil was a cashier at the Capitol restau¬ 
rant where I worked. Mrs. McNeil handled money. At 
times when Mr. King was absent, Mrs. McNeil, we also 
called her Miss May, would have charge of the audit for the 
day, such as getting change for the day’s business, and also 
the sending of money over to the other unit in the Senate 
Office Building, which money she got from Mr. King’s office. 
I saw her take money from there more than once, quite 
often. Several times Mr. King left the keys to his safe with 
Mrs. McNeil. He would instruct her and she would take 
charge in Mr. King’s absence. Mr. King used to get me to 
verify invoices with the statements received from whole¬ 
salers, and if okay, would write checks for those invoices. 
I saw him do that. I stored all of the invoices, records and 
my reports in the storeroom in the basement of the Capitol 
Building. I had a key to that storeroom. 

Q. In January, 1940, did you smell smoke of burning 
paper? A. Yes, sir; I did. 

Mr. Laskey: I object, if the Court please. 

Mr. Sedgwick: On what ground? 

Mr. Laskey: Remote; irrelevant, immaterial. 

Mr. Magee: His own witness testified to that, your Honor. 

The question was put to him and he denied it. We are 
putting the precise question to this witness that was put to 
Mr. King: Mr. King himself testified on cross examination 
that he didn’t order these records burned, he did not have 
a conversation with Mr. Raff el about them; it is for the pur¬ 
pose of impeachment. 

The Court: Do you expect to bring out that those records 
had some relation to this charge? 

Mr. Magee: These are the records. These records were 
receipts for the food that came in, upon which this very 
sheet is based. 

The Court: That is what you are going into ? 

Mr. Magee: Yes. These are the food records and re¬ 
ceipts, that were stored in the basement. 

The Court: All right. 
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By Mr. Sedgwick: 

Q. Mr. Raffel, I want you to list all of the records that 
you put in that store room, and what those records covered. 
A. The records covered the daily waiters’ checks that come 
through and in the evening the cashier would have those 
checks and I would get them and audit them. 

We had a large sheet of paper on which would have to be 
enumerated those things, itemized, and so on. When I 
would get through, I would take it to Mr. King’s office. 
That was just about the time when he would get off the job, 
and I would leave it with him over night and the following 
morning, when he returned to work he would give it to me. 

I would go into Mr. King’s office, and get these reports, 
with Mr. King’s okay, and take them down to the locker 
room, as we called it, to which I had a key, and lock up those 
records. 

Q. Now these records included, did they not, Mr. Raffel, 
food records, records of food sold in the operation of the 
restaurant? A. Yes, sir. 

Q. If there were a thousand meals a day, or ten meals a 
day, these were the records? A. Yes, sir. 

Q. Did there come a time in January of 1940 that you 
smelled smoke coming up from that storeroom? A. That is 
right. 

Q. What did you do when you smelled that smoke? A. 
My desk was right at the stairway from the kitchen, and 
one morning, it was, it must have been between 10 and 11 
o’clock, I smelled the smoke of paper burning. 

I went down to see. I found a man who worked there as a 
second cook—his name was Hahn—he was putting these 
latest checks into a stove and burning them. 

I said, “Hahn, what are you doing?” 

He said, “Mr. King told me to burn up all checks.” 

I said, “Where you—where are you taking them from? 
From the front part?” 

He said, “The place is almost filled up with them.” 

I said, “Don’t bother the front part. Take it away from 
the back, because the front part is all receipts that have to 
be gone over again.” 
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So, I could not get him to understand all that, so I went 
upstairs and busted into Mr. King’s office and I said, “Mr. 
King, why is he burning the checks?” 

He said, “I told him to burn up that old stuff, the room 
is getting crowded.” 

Q. And what did Mr. King reply? A. I told him and he 
told me, “I told him not to burn the front ones, but take 
them from the back.” 

I told Mr. King, “Why, Hell, he is burning up these, too.” 

Q. You meant the newer records? A. Yes. 

I went down and stopped him. I said, “Hahn, don’t burn 
this part of them. This part of the records, but what is way 
in the back, those are the ones Mr. King wants burned.” 

Q. King made no effort to go down and stop the burning 
of the records? A. No. 

Q. Subsequently, and during the time of the investigation 
you had several conferences with Mr. King at Mr. King’s 
home, did you not? A. Well, I did not know that the in¬ 
vestigation was going on. 

Q. Regardless of that part of it, you did go to call on Mr. 
King several times? A. Yes, sir. 

Q. When did you talk to King? That is what I want to 
know; -what years were you talking to Mr. King. A. After 
Mr. King left the Capitol? 

Q. Yes. A. After Mr. King left? 

Q. Yes. A. That is what I was trying to tell you, the first 
time I saw him after he left the Capitol. 

Q. When was the last time you saw, you talked to Mr. 
King. A. About 3 or 4 months ago. 

Q. You talked to him during 1942? A. Yes, sir. 

Q. Did you talk to him about this? A. Yes, sir. 

In the course of the conversation this matter came up. 

Q. Did you try to arrange an appointment for Mr. King 
to come and meet Mr. Arbuckle to talk it over? A. Yes, sir. 

Q. Tell us where that conversation with Mr. King was and 
what you talked over with Mr. King about the meeting with 
Mr. Arbuckle and what Mr. King said he would do about 
that meeting. 

lb 
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The Court: He wants you to tell first where it was, Mr. 
Raffel. 

The Witness: It was at Mr. King’s home. 

By Mr. Sedgwick: 

Q. And when? A. That has been between two and three 
months ago, I can’t recall the date or day, Mr. Sedgwick. 

Q. Did you discuss with Mr. King meeting with Mr. 
Arbuckle. A. Yes. 

Q. Did you ask him to meet with Mr. Arbuckle. A. Yes, 
sir. 

The Court: Tell all the conversation as best you remem¬ 
ber it. 

Mr. Laskey: Just a minute. 

As I understood the first offer had to do with something 
prior to the bringing of the indictment. Now the witness 
is telling of a conversation after the indictment. 

Did you say two or three months ago? 

The Witness: Yes. 

The Court: Tell what vour conversation with him was. 
Tell what vou said to him. 

The Witness: We had arranged, prior to the last con¬ 
versation I had with Mr. King, that he would like to speak 
to Mr. Arbuckle. 

When I met Mr. Arbuckle I told him that Mr. King would 
like to meet him, and he said he would be perfectly willing, 
would be glad to. 

So, I went over to Mr. King and I said, “Anytime you 
want to go over to Mr. Arbuckle, to meet Mr. Arbuckle, it 
is perfectly all right.” 

Then Mr. King, he said he is afraid to go to meet Mr. 
Arbuckle. 

By Mr. Sedgwick: 

Q. Did he break the appointment? A. Yes. 

Q. And did you later ask him why he did this ? Why did 
he not go? A. Well, the answer was, he was afraid to make 
an appointment. 

I didn’t go into detail why he was afraid of anything, the 
answer was he was afraid to meet with Mr. Arbuckle. 
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Cross-examination. 

By Mr. Laskey: 

Q. This all started, as I understand it, with your termina¬ 
tion in September, 1941 ? A. Yes, sir; it did. 

Q. I mean you went back to 1941 and brought us down to 
date, but you did not go back of 1941, did you? A. No. 

Q. And all of these conversations that you had with Mr. 
King and Mr. Arbuckle were in September, or after Sep¬ 
tember, 1941? A. That is right, sir. 

Q. Did you know that an indictment had been returned 
against Mr. Arbuckle at the time ? A. I did not. 

Q. Wasn’t it the fact Mr. King said to you he was afraid 
to go and talk to Mr. Arbuckle because he was a government 
witness in the trial of the case against Mr. Arbuckle? A. I 
did not know that, sir. 


William W. Arbuckle, the defendant, a witness on his 
own behalf. 

Direct examination. 

By Mr. Sedgwick: 

I live at 3618 Albemarle Street, N. W. I am married. I 
have a daughter twelve years old, Margaret, and a son six 
years old, John. They are in school in Washington, D. C. 
I was born in Lewisburg, West Virginia, in 1894. I was 
educated at Greenbrier Military Academy, Lewisburg, West 
Virginia, and at Hampton Sidney College in West Virginia. 

I attended Princeton University. While in the Air Serv¬ 
ice I attended the Artillery School at Fort Monroe during 
the occasion of the First World War. I have a classical 
diploma, the award for completing a classical course and 
certain awards and medals given when I graduated. I re¬ 
ceived offers of scholarships from the University of West 
Virginia and from Hampton Sidney College. I accepted 
the one from Hampton Sidney College. 

I graduated from Hampton Sidney College in 1914 and 
received an AB degree. I then took a position as a teacher 
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of mathematics and as athletic director at Porter Military 
Academy at Charleston, South Carolina. After two years 
I went to teach mathematics, history and athletics at the 
Cluster Springs College located south of Danville, Virginia, 
a classical preparatory academy. I was there two years 
and came to Friends School and enlisted in the Army Air 
Service. I then went to Princeton, the ground school for 
aviators. From there I was transferred to the Artillerv 

V 

School at Ft. Monroe. I was commissioned there and de¬ 
tailed to railroad artillery. 

After the war I came back to Washington to teach mathe¬ 
matics and as director of athletics at the Friends School. In 
later years I took an executive position and then took gen¬ 
eral charge of the high school. It was there that I met Sen¬ 
ator Neeley. 

Later, I founded, with other men, the Sherwood School. 
I also conducted night classes in preparation for West 
Point and Annapolis. The demands for the preparatory 
work became so great, I left the Friends School and 
founded the Sherwood School, located at 212S Wyoming 
Avenue, X. W. 

Earlv in Januarv of 1935 I received a call from Senator 
* * 

Neeley, asking me to come to the Capitol and assume a 
position in the Senate Restaurant. Senator Neeley was 
Chairman of the Rules Committee of the Senate at that 
time, which Chairmanship he held until January of 1941, 
when he became Governor of West Virginia. I accepted 
his offer and came to the Capitol and Senator Neeley as¬ 
signed me a room. 

Senator Neclev made it clear to me that he wanted some- 
one to carry out his contacts with Senators pertaining to res¬ 
taurant matters and with their secretaries. Senator Neelev 
said he wanted someone to supervise the employment of 
help at the restaurant, general oversight of the menus to 
make them acceptable to the Senators and other officials at 
the Capitol. He told me that Mr. King, to whom he intro¬ 
duced me, had been there a great many years and had 
handled all the financial matters for the Senate Restaurant 
for a great many years, since Senator Neeley had known 
the place. Mr. Neeley then instructed that Mr. King be 
left in that position. 
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I was very meticulous to not have any contact at all with 
bookkeeping or any fiscal records, the depositing of money 
or the drawing of money. I anticipated that there might be 
difficulty in two persons dealing with the same problem, 
and having definite instructions to leave that to Mr. King, 
I did so. In the Capitol there was a room for the general 
public, a room for Senators’ families and members of the 
House of Representatives, another room for Senators, and 
then there were two rooms in which no one could be served 
except Senators and a room for the press. In the Senate 
Office Building, there was a large restaurant and a 
luncheonette. 

Mr. King’s duties were particularly to receive and dis¬ 
burse and be custodian for the funds of the Senate 
Restaurant. 

He had a stamp that he used for many years before my 
coming to the restaurant. This stamp had been issued him 
vears before bv the Rules Committee. All checks that 
went through his hands pertaining to fiscal relations of the 
restaurant were stamped with that stamp and signed by 
him. That stamp and his signature appear on Defendant’s 
Exhibits 2 through 7, inclusive. Mr. King’s official duties 
embraced all money transactions. I did not have anything 
to do with any of them, none whatever. My specific duties 
were assigned by Senator Neelev. The cashiers at the end 
of the day turned over their accounts to Mr. King. They 
turned over to Mr. King the monies they received in pay¬ 
ment of food checks, whatever C.O.D. receipts they paid dur¬ 
ing the day, any checks cashed during the day, ribbons from 
the cash registers and other records of the day’s business. 
These items were customarily taken over in a cigar box 
from the Capitol restaurant. The cashiers in the Senate 
Office Building turned over their returns by messengers 
sent to bring the funds over by Mr. King. Mrs. McNeill, 
called “Miss” McNeill, was the cashier in the Capitol. 
Mrs. Payne was the cashier in the Senate Office Building. 
In 193S Mrs. Payne sent by messenger all of the returns 
from the luncheonette in the Senate Office Building to Mr. 
King in the Capitol. The messengers varied, but prior to 
September, 1938, Carl Kempter, William Nolan, Walter 
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Douglas and John Holloway acted as messengers. I have 
seen each of them carry receipts to Mr. King. The mes¬ 
sengers either handed the receipts to Mr. King or left them 
on his desk. I have seen Mr. King at times open them and 
check them. I have seen him at other times put the receipts 
in a closet which opened off of his office. I don’t remember 
him taking any steps to safeguard them. His door was 
sometimes locked, but most of the time it was open. While 
his door was unlocked there was a constant movement of 
people to and from Mr. King’s office. Messengers, secre¬ 
taries, members and others were constantly in and out of Mr. 
King’s office and he was in and out. Mr. King deposited 
items himself or sent deposits to the bank by messenger. 
I never went to the bank. 

Q. Did you ever go to the bank? A. I never did. 

Q. You never made any deposits? A. I was never in the 
bank. 

Q. Did you ever go to any of the cash registers, or any¬ 
thing of that kind? A. I never went to any cash register at 
any time that I was there. 

Q. Did you ever assume custody of any of the daily re¬ 
ceipts at any time, other than the time when Mr. King was 
away, in September, on his vacation ? A. I never did. 

Q. Now, suppose it were necessary- 

The Court: Just a minute. 

Had he been on a vacation at any other time while you 
were there? 

The Witness: He was ill at times, Judge, and also went 
on vacation. 

The Court: Who handled the receipts,—the receipts in 
the sense that Mr. Sedgwick speaks of them,—the money 
and the checks? 

The Witness: Usually when he was away only a short 
time, the cashiers themselves allowed the balance to ac¬ 
cumulate in their boxes. 

The Court: So that this September of 1938 was the first 
and only time you ever handled any of the monies? 

The Witness: No. I think possibly on one or two oc¬ 
casions when he was away, the cashiers reported to me and 
I checked with them, but I did not receive funds from them. 
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The Court: You did not actually handle the funds? 

The Witness: No, sir. 

The Court: There never was a time on any occasion when 
you went into this Anacostia Bank? 

The Witness: Never was in the Bank. Never was in there 
in my life. 

The Court: All right. 

By Mr. Sedgwick: 

Q. In the event it were necessary to pay any bills out for 
wholesale merchandise, perishable goods, meats and vege¬ 
tables and things coming in to be prepared into dinners, and 
so forth, if any of them were paid by check, who paid them? 
A. Mr. King paid all checks. 

Q. And what kind of a check book did he have? A. He 
had a large check book, containing quite a number of checks, 
from the Anacostia Bank. 

Q. Where would he keep the check book? A. Where did 
he keep the check book? 

Q. Yes. A. I do not know. 

Q. Did you ever sign any checks or were you authorized 
to sign any? A. I never touched the check book, had no 
authority to sign a check. The authority to sign all checks 
was vested in Mr. King by someone who had employed Mr. 
King long before I came to the restaurant. 

Senator Neeley and Senator Byrd were political enemies. 
King left near the first of September on his vacation. Mrs. 
Payne telephoned me near the first of September and said 
she was apprehensive about the safety of the receipts if left 
overnight, that she had no facilities to get to the bank in 
Anacostia, and expressed concern, particularly as the 
restaurant had been entered at night several times. She 
also said a number of people in the building have pass keys 
to the restaurant. She asked me if there was a place in the 
Capitol where the receipts might be safe, and asked me if 
she could send them over to me to hold in custody. I agreed 
and that was done. Mrs. Payne placed the receipts in enve¬ 
lopes and sent them to me by messenger. She never 
brought them over. Mrs. Payne usually called or I called 
her as to what she was sending over. When the messenger 
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came, I handed him the receipt and took the envelope from 
him. Government Exhibits 2 through 21 are the receipts 
I gave Mrs. Payne. 

As I received the envelopes, I put them in the drawer of 
inv desk and locked the desk. I did not break the seals of 
the sealed envelopes. I did look at the contents of the un¬ 
sealed ones. Those envelopes contained, in addition to 
money, some checks that had been cashed by the cashiers 
and also some C.O.D. receipts. The checks were from 
Senators, secretaries and clerks at the Senate Office Build¬ 
ing. As the kitchen was closed in September, the cashier 
paid C.O.D. bills as they were presented. I did not take 
anything out of the envelopes. I merely dated the envelopes 
and clipped each into the file I was keeping in the drawer 
for Mr. King. The checks were all dated in the current 
month of September, 1938. I intended to turn the enve¬ 
lopes over to Mr. King when he returned. At the end of 
September he returned. On the first day or two in October, 
I met him after his return. I asked him if he had seen Mrs. 
Pavne and he said lie had not vet seen her. 

Q. Well, tell us the conversation that you had with him, 
please. A. I was passing through the corridor and he was 
just unlocking his door, his office door. I spoke to him and 
asked him if he had seen Mrs. Payne and gotten the papers 
from her, and he said he had not yet seen her. 

Q. What papers did you refer to? A. I referred to the 
memorandum of her business, and the slips that I had given 
her as receipts for the money she had left with me. 

Q. You have heard counsel discuss, in connection with the 
testimonv of other witnesses, this sheet of Mrs. Pavne’s? 
A. Yes, I have. 

Q. Is that the sheet you had in mind? A. I think it is. 

Mr. Laskey: That is Government’s exhibit 22? 

Mr. Sedgwick: Yes. 

By Mr. Sedgwick: 

Q. What was his reply to you, when you talked to him 
in this conversation? A. When I asked him if he had seen 
Mrs. Pavne? 
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Q. Yes. A. He said he would see her at once, and would 
come to me with the receipts. 

Q. And then did he come to your office? A. He did. 

Q. What time? A. Sometime in the late afternoon. 

Mr. Laskey: The same day, was this? 

The Witness: The same day. 

By Mr. Sedgwick: 

Q. Who vras present in your office? A. Mr. Henderson 
was working at the other desk in the office. 

Q. What is Mr. Henderson’s full name, do you know? 
A. Kobert C. 

Q. He is in the witness room here ? A. I do not know. 

Q. Well, at any rate, did he have a desk somewhere near 
your desk in your office? A. Immediately beside, or be¬ 
hind my desk. 

Q. The meeting which you and Mr. King had there in 
your office after he returned with these papers and so forth, 
from Mrs. Payne, was in plain view of Mr. Henderson? 
A. Oh ves. 

Q. Will you tell us in detail what w T as said between you 
and Mr. King, and all that was done between you and Mr. 
King respecting the month’s cumulation of receipts which 
you had placed in your desk drawer? A. Mr. King came to 
the office and came in, Mr. Henderson hadn’t seen him and 
spoke to him, asked him about his trip, and about his car, 
and then he sat do-wn at my desk and produced the papers 
that he had from Mrs. Payne. 

I opened the drawer of my desk in which the file of enve¬ 
lopes was and I handed him the file, with the rubber bands 
clipped around it. 

Q. That was all of these accumulated envelopes? A. 
Yes. 

Q. Was that the entire amount that you received from 
Mrs. Payne, all the days to the end of the month? A. 
Everything I received from her, envelopes and all contents. 

Q. Did you omit to turn over to him any one of them, or 
any of the contents from any one of them? A. I did not. 
I turned over the whole file to him. 
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Q. What did Mr. King do then with respect to them? 
A. He sat there and opened them and compared with the 
sheet—compared them with the sheet that he had from 
Mrs. Payne. 

Q. This sheet that you are talking about—that is Gov¬ 
ernment’s Exhibit 22, and these receipts? A. I think those 
are the documents. 

Q. And he checked the contents of each envelope with 
these papers here? A. Yes. 

Q. Did he count what was in each envelope itself, do you 
know whether or not it checked with the amount that was 
wTitten on the face of it? The total each day? A. The 
envelope had been placed so that the dates were consecutive, 
and he reversed the file, took the first one and compared 
that, and so, compared each one in turn. 

Q. What comment did he have to make at the end of each 
one. A. He said everything was satisfactory. 

Q. What did he do with the contents in the way of check¬ 
ing them? A. How did he check the contents? 

Q. Yes, of each envelope. A. Well, he spread the con¬ 
tents of each envelope on the desk. 

Q. Meaning what ? A. The checks and currency and what¬ 
ever C. 0. D. payments were made, he placed them on the 
desk and compared them with the items on the receipts and 
on the—that large sheet that you have there. 

Q. He counted the checks and cash, of course? A. He 
carefullv counted them all. 

V 

Q. And did he have any comment to make at the end of 
the first day’s receipts, as to the first envelope? Did he 
make any comment? A. I do not recall any comment. 

Q. Did he raise any objection as to how his figuring 
checked out? A. No. 

Q. Did he do that careful checking that you have stated 
with regard to the first envelope with each succeeding day’s 
envelope and its contents? A. He did. 

Q. You saw him do that. A. Yes, I did. 

Q. With each one? A. Yes, sir. 

Q. At the end of all of them, when he finished his account¬ 
ing of the contents of all of them, what did he do, and what 
did he say? A. He said he was satisfied, they were okay, 
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or words to that effect, and then he placed the contents 
back in each envelope in turn, and I think he wrapped that 
large sheet around the whole file, and carried them out with 
him. 

Q. And did he make any further comment as he left? 
A. I don’t recall. 

Q. Did he say anything about there being anything short, 
or omitted, anything of that kind? A. No. 

Q. Nothing whatever? A. Nothing whatever. 

Q. I am going to ask you directly: Did you ever take any 
of those funds at all, that I have been talking about now? 
A. I did not. 

Q. You removed none? A. Absolutely not. 

Q. You embezzled none of them? A. I absolutely did not. 

Q. Was Mr. Henderson there the entire time that this 
transpired? A. He was. 

Q. Was he in a position to see all that went on that you 
have testified to here? A. He was. 

Q. How near was Mr. Henderson’s desk to the desk where 
this accounting was being made, in feet? A. Well, I would 
say about three feet. 

Q. That close to your desk? A. Yes, sir. 

Q. He was in a position to hear as well as to see all that 
transpired? A. Oh yes. 

Q. And he did not leave the room at any time? A. He 
did not. 

Q. I have one other question: You heard Mr. King’s testi¬ 
mony from the stand about you would take up something 
or other of this money at some particular time? A. I think 
I do remember that. 

Q. Is that remark of Mr. King’s true or not? A. It is 
not true. 

Q. You never said anything of that kind to him? A. No. 

Cross-examination. 

By Mr. Laskey: 

I have known Mr. Henderson twenty-four years. He was 
a co-founder of the Sherwood School. I have known him 
through the years. I could not be mistaken about his having 




108 


been in my office at the time I turned the receipts over to 
Mr. King. He was working there helping on the records. 
There was also an employee at the restaurant named Lee 
Henderson. Mr. Henderson was not there very long in 
October, but he was there on the particular day checking 
records for me, as a favor. The school year opened at vary¬ 
ing times as the calendar was set to coincide with the West 
Point and Annapolis examinations or the demands of Civil 
Service examinations. 

Q. Do you recall when it opened in 1938? A. Around the 
first of October. 

Q. And was Mr. Henderson there then? A. Yes, he was. 

Q. And took part in conducting the school? A. In 1938? 

Q. Yes. A. No, Mr. Henderson, early in October of 1938, 
was called away on account of his sister’s illness, and he 
was gone for some time late in the fall. 

Q. And when did he leave, do you recall? A. I don’t 
remember the date. 

Q. About when in October? A. Sometime early in Octo¬ 
ber, I can’t remember the date. 

Q. Before the 15th or after the 15th? A. I would say 
before. 

Q. And how long after this occasion when you turned 
over the receipts to Mr. King? A. That I can’t remember. 

Q. Now, how long prior to that time had Mr. Henderson 
been engaged in checking these receipts for you? Was it a 
very large job or just a small job ? A. No, it was very small. 

Q. How long had he been engaged in doing that? A. 
Well, he had different types of work. That particular job, 
I can’t say exactly how long it did take. 

Q. Was it a week? A. You mean, was he in my office that 
long, or was he working on that particular assignment? 

Q. When did you start him on that particular assign¬ 
ment? A. I can’t remember that. 

Q. And you can’t recall how long it took? A. No. 

Q. And what was it that he was doing? A. He was check¬ 
ing all records and filing letters and seeing that the letters 
were answered and seeing that acknowledgment was made 
to the different people from whom the letters came. 

Q. And how long was he in your office? A. Do you mean 
in the course of a day or in the course- 
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Q. Yes, how many days? Was he there the day before 
this occurred? A. I think so. 

Q. And how many days prior to that had he been there ? 
A. I can’t say; I don’t remember. 

Q. Several days? A. Well, he came in from time to time; 
he had no regular hours, no regular assignment. 

Q. Well, did you start this work of checking up the 
records and answering the mail in September while Mr. 
King was gone? A. Well, it is a continuous work that 
somebody was working on all the time. 

Q. But you brought Mr. Henderson in to help you? A. I 
can’t say that I brought him in entirely. He was almost a 
daily—was in the office very frequently. 

Q. Through September? A. Well, I can’t say that he 
was there all of September, no. He had been away and he 
had returned but as to the exact number of days, I cannot 
remember. 

Q. But he was there in September? A. He was there 
near the end of September. 

Q. And he was there during this time, doing this work for 
you, that was his reason for being there? A. That is right. 

Q. And he was also in touch with you in connection with 
the operation of the school and the prospects of opening 
when it did open? A. That is correct. 

Q. And was he there, or was he not there at the time your 
school did open? Did you open before he left or after? A. 
We decided that we would not have regular class schedules, 
but that whatever work came in would be done on a tutoring 
basis, and we so notified those who applied for enrollment. 

Q. I thought I understood you to say that you opened this 
school, that is, for this tutoring in October? A. It was near 
the first of October. 

Q. And was Mr. Henderson engaged in tutoring as you 
were, or was he not? A. Mr. Henderson did not take up his 
work until some time later. 

Q. What do you mean? A. The work that we had re¬ 
quests for was mathematics, and that happened to be my 
subject, so I carried the work. 

Q. And by some time later, you mean when? A. Do I 
mean when he came into the work? 
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Q. Yes. A. I do not recall now. I do not recall the date. 

Q. Well, can you give us an approximation? A. No, I 
can’t give you the date. I might be able to find that from 
records, but I have not seen them for so long. 

Q. Was it in 1938 or not? A. Pardon? 

Q. Was it in 1938? A. That he continued the work? 

Q. Yes. A. Or that he took up the work? 

Q. Yes. A. I can’t recall whether he finished up the 
work in the month of November and early part of Decem¬ 
ber or not. 

I believe that most of the work done at that time was my 
own personal tutoring and then we changed the English 
and History assignments to meet his convenience, after I 
had gotten through with my assignments. 

Q. But that probably was in 1938, was it? A. No, I be¬ 
lieve so. I think it was either near the end of 1938 or about 
the first of January of 1939? 

Q. Now, on this particular day, you say it was sometime 
after September 30, the early part of October, is that cor¬ 
rect, the day you had this settlement with Mr. King. A. It 
was near the end of September and near the first of October. 
That is the closest I can recall. 

I take the responsibility for the receipts—they bear my 
initials, W. W. A. 

Q. Now, on this day, you saw Mr. King sometime during 
the day, although you can’t be certain as to the time? A. 
What day did you say, Mr. Laskey? 

Q. I beg pardon? A. Did you say on this day? 

Q. Yes, referring to the day, the date of which you had 
not fixed. A. That is correct. 

Q. Where you saw Mr. King. A. That is correct. 

Q. And on that day you had a conversation with him there 
in the corridor? A. That is correct. 

Q. You had a conversation? A. Yes. 

Q. And at the time of that conversation, you asked him 
if he had seen Mrs. Payne? A. That is correct. 

Q. And then asked him when you could turn over the mat¬ 
ters that you had to him? A. That is correct. 

Q. And he said he would see Mrs. Payne immediately, or 
as soon as he could, or something to that effect? A. He said 
he would see her. I don’t remember his exact adverb. 
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Q. And that he would see you after that? A. Yes. 

Q. I understood you to say that in the afternoon of that 
day, he did come to your office? A. I didn’t say definitely 
that it was in the afternoon of that day. I did say I was 
under the impression that it was. But after four and one- 
half years, Mr. Laskey- 

Q. Yes. You have referred to that several times, and I 
am fully cognizant that after four and one half years, it 
might be difficult to remember some of the details. A. Yes. 

Q. But I am just trying to recall your testimony as you 
gave it on direct. A. Yes. 

Q. Was it on that day that you saw Mr. King, and had 
that settlement or was it on another day. A. It was on the 
day that Mr. King came to my office to make the settlement, 
whatever day that was. 

Q. And that was the same day that you had seen him 
first, when he returned from his vacation? A. That is my 
best impression. 

Q. That is your best recollection? A. That is my best 
recollection. 

Q. And that was in the afternoon, probably, was it not? 
A. My recollection now is that it was. I am not sure. 

Q. And you recall that it was on the day, probably the 
same day that you had first seen Mr. King? A. I have said 
repeatedly that it is my impression that it was the same day 
but that I am not sure. 

Q. It couldn’t have been more than several days after 
that, could it? A. That would depend upon whether Sunday 
came in between. 

Mr. Laskey: I wonder if we might send for a 1938 cal¬ 
endar? 

The Witness: Yes, I cannot remember that, Mr. Laskey. 

By Mr. Laskey: 

Q. But your impression is that it was the same day you 
first saw him? A. I make the same reply that I have made 
before to you on the same question. 

Q. The first of October was a Saturday, so it might have 
been Monday, October the 3rd, might it not? I am not try¬ 
ing to trap you, I am just trying to get your best recollection 
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on it. A. Mr. Laskey, I am trying to give you the best 
recollection I can. 

Q. I appreciate that. A. That is the reason I am ponder¬ 
ing over it. I do not distinctly remember the date. It is 
impossible for me to remember it, even with the calendar 
before me, because it has been so long ago. 

I am under the impression that there was no undue delay 
on Mr. King’s part, but I cannot say that it was the same 
day or not. 

Q. Now, you do recall that—or do you—after this settle¬ 
ment with Mr. King, did you receive any of the monies from 
Mrs. Payne? After the settlement? A. After the settle¬ 
ment? 

Q. Yes. A. No. 

Q. You are sure of that? A. Yes, I am sure of that. 

Q. Well, then, this Government’s Exhibit No. 11 was 
received by you prior to this settlement with Mr. King? A. 
Yes, I would say so. 

Q. And then it necessarily follows that your settlement 
with Mr. King was in October, rather than September, be¬ 
cause that last receipt is dated September 30? A. I don’t 
think that necessarily follows. The 30th of September was 
on Friday. If Mrs. Payne closed early that day,—I don’t 
know that she did,—she may have sent that over to me be¬ 
fore Mr. King came in my office that day. 

Q. Do you recall whether that happened or not? A. I 
can’t recall that, but I think there is a possibility of that, 
because at the week-ends, Congress was not in session and 
the luncheonette closed quite early. I am under the im¬ 
pression that it closed, usually, early on Friday of the 
week end. 

Q. But, in any event, it could not have been prior to 
September 30? A. Why, certainly not. Couldn’t have been 
prior to that. 

Q. And probably was after. Now, how long had you been 
in your office prior to Mr. King’s coming in? A. You mean 
on that day? 

Q. Yes. A. I had been there several hours. 

Q. And how long had Mr. Henderson been there? A. I 
don’t remember. 
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Q. Had he been there the entire time? A. I can’t recall 
now. 

Q. Had he just come in? A. I can’t recall. 

Q. How long did he stay after Mr. King left? A. I can¬ 
not recall that. 

Q. Who else was in your office that day? A. No one. 

Q. No one but Mr. Henderson? A. That is right. I did 
not ask Mr. King for the return of my receipts. 

Q. When were you first acquainted of the fact that there 
was a claim that these funds had never been turned over? 
A. When was I first acquainted with the fact that these 
funds had not been turned over? 

Q. That it was claimed. A. When this charge was placed 
against me. 

Q. Well, when was that? That is what I want to fix. 
A. It seems to me that the charge was brought in May, 
about the 6th of May in 1941. I believe that was the date. 

Q. You had been acquainted with the charge prior to that 
time, had you not? A. No, I had not. 

Q. And did you then go to see Mr. Henderson? Did you 
immediately recall this transaction? A. On my way down 
to the court I thought of the transaction and the whole 
thing began to be reconstructed in my mind. I didn’t see 
Mr. Henderson for some time; I don’t recall how long, but 
it was some little time. 

Q. Was it a month or more than a month? A. Did I see 
Mr. Henderson within a month after the 6th of May, 1941, 
that is your question; is it? 

Q. Yes, sir. And it would save a lot of time if you didn’t 
repeat the question. A. I want to know what you mean, 
Mr. Laskey. In some cases,—and I don’t want to answer 
until I am sure what you are asking. I think I must have 
seen Mr. Henderson within some period of time after that. 
I don’t remember how long. 

Q. I am trying to fix, as reasonably certain as you can, 
that time. Didn’t you go to see Mr. Henderson pretty soon 
after you were acquainted with the charge? A. It is my 
impression it must have been within a few days. 

Sb 
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Q. What did you say to him? A. I asked if he recalled 
the circumstances. 

Q. Did he? A. He said he did. 

Q. Did you ask him if he would be a witness for you? A. I 
don’t remember that I asked him at that time. I was so 
affected by the charge that I do not recall now what I said. 
But I asked him to reconstruct, if he could reconstruct, the 
occasion. 

Q. And you, yourself, had no difficulty in recalling it? 
A. No, not at all. 

Q. And he didn’t? A. No, I don’t think he did. 

Q. And you were then relieved because you felt that you 
had a witness? 

Mr. Magee: What has that got to do with it? 

The Court: I suppose his state of mind wouldn’t be im¬ 
portant. 

By Mr Laskey: 

Q. Now, after having talked with Mr. Henderson there 
was a hearing before a Senate Committee, was there not, 
which you requested? A. There was. 

Q. And did you take Mr. Henderson there to testify for 
you ? A. I did not. 

Q. And did you there tell them that Mr. Henderson had 
been present ? A. I did. 

Q. At the time that you turned the money over to Mr. 
King? A. I am not now sure what I said about that. I 
could not recall now. 

Q. You did not advise them of Mr. Henderson’s presence 
and availability as a witness? A. I think I did. I must 
have. 

Q. And you did not tell them, or did you tell them, what 
he was to testify to? A. I think I must have done so. 

Q. Do you recall whether you did or not? A. I would say 
that I did. 
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Martin Dies, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I am a member of Congress from Texas. I have 
known Mr. Arbuckle since 1915. I know other people who 
know him. I know his reputation for honesty, fair dealing 
and integrity and it is good. 


Paul F. Myers, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I am an attorney in Washington and have been for 
twenty-one years. I have known Mr. Arbuckle for more 
than fifteen years. I know other people who know him. I 
know his reputation for honesty, integrity and fair dealing 
and it is excellent. 


Arthur Charles Watkins, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I have lived in Washington since 1919. I am a Presby¬ 
terian Minister. My work for fifteen years has been edu¬ 
cation. I have known Mr. Arbuckle since 1920. I know a 
great many other people who know him. I know his repu¬ 
tation in the community in which he lives is the best for 
honesty, integrity and fair dealing. 
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Raymond H. Powell, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I live at 3901 Wisconsin Avenue. I am a school teacher. 
I have known Mr. Arbuckle since 1922. I know other people 
who know him. I know his reputation for honesty, integrity 
and fair dealing in the community is excellent. 


Mrs. I. W. Ketcham, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I live at 2950 Newark Street, N. W. I have been Director 
of Education for the Young Women’s Christian Associa¬ 
tion for fourteen years. I have been with them in Wash¬ 
ington since 1919. I know Mr. Arbuckle and have known 
him for over fifteen years. I know a great many other 
people who know him. I know his reputation in Washing¬ 
ton for honesty, integrity and fair dealing. It is a spendid 
reputation, and I can’t say too much for his influence on 
young people. 


Robert Crosser, a witness for the defendant. 

Direct examination. 

By Mr. Sedgwick: 

I am a member of Congress from Cleveland, Ohio. This 
is my 28th year in Congress. I have known Mr. Arbuckle 
for thirteen or fourteen years. I came here from a sick 
bed. I just got out of the hospital at Christmas time, after 
five and one-half months at the Naval Hospital. I know 
other people who know Mr. Arbuckle. I know his reputa¬ 
tion for honesty, integrity and fair dealing and have always 
heard of him as a very honorable man. 
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Walter Douglas, a witness for the defendant. 

Direct examination. 

By Mr. Magee: 

In the year 19381 was working at the Senate Restaurant. 
I worked there during the summer and fall of 1938. In the 
course of my duties I carried envelopes from Mrs. Payne’s 
office to Mr. Arbuckle and to Mr. King. That was a com¬ 
mon practice. My best recollection is that in September, 
1938,1 carried envelopes from Mrs. Payne to Mr. Arbuckle. 
I received a slip from Mr. Arbuckle and carried it back 
to Mrs. Payne. That occurred a number of times in Sep¬ 
tember of 1938. 

Cross-examination. 

By Mr. Laskey: 

It was common practice for me to carry envelopes back¬ 
ward and forward from the restaurant in the Senate Office 
Building. That practice went on practically since I was 
there. I did not know what was in the envelopes. I did it 
mostly for Mr. Arbuckle. When I gave Mr. Arbuckle an 
envelope, he would give me a slip of paper. I have no 
particular recollection of any month; it went on regularly 
and that is the basis of my testimony. 


Robert C. Henderson, a witness for the defendant. 
Direct examination. 

By Mr. Magee: 

I reside on Albemarle Street in Washington. I know 
the defendant. I know Mr. King. 

Q. Mr. Henderson, during the summer of 1938, did you 
have occasion to be at the Senate Restaurant? A. Yes, sir. 
Q. Or in the Capitol? A. Yes. 

Q. Were you there at any time during September of 
1938? A. Yes. 
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Q. Do you know how long you were there and during 
what periods of time, Mr. Henderson? A. About the whole 
month of September. 

Q. You were there for the month of September? A. Yes. 

Q. Were you there for some period in October, the begin¬ 
ning of October? A. A short period, yes. 

Q. That is, at the beginning of October. A. Yes, sir. 

Q. Did there come a time, Mr. Henderson—by the way, 
how long have you known Mr. Arbuckle, Mr. Henderson? 
A. About 25 years. 

Q. And you have been associated with him, haven’t you, 
in the Sherwood School? A. Yes. 

Q. How long were you associated with him there, Mr. 
Henderson? A. About four years, I think. 

Q. What did you do at the school, did you teach any 
subjects ? A. Yes. 

Q. What subjects did you teach? A. English, Language, 
Literature, History, Latin, French. 

Q. And did you teach anywhere else besides the Sher¬ 
wood School? A. Not except private tutoring. 

Q. You had done private tutoring? A. Yes. 

Q. How long have you lived in the District, Mr. Hen¬ 
derson ? A. Lived here about 8 years. 

Q. And during that period of time did you also know Mr. 
King? A. A good while, a good part of that period, yes. 

Q. When did you first know Mr. King? A. Oh, possibly 
about 1935 or 1936. 

Q. Did you consider Mr. King your friend, as well as Mr. 
Arbuckle? A. Yes. 

Q. Now, what were you doing at the Senate Restaurant 
in September, 1938, Mr. Henderson? A. Auditing meal 
checks. 

Q. And why were you working on those meal checks? 
A. Well, I worked most of the time in the Senate Office 
Building in an office and storeroom there that was connected 
with the restaurant and part of the time in Mr. Arbuckle’s 
office, when he asked me to work there, answer his phone 
and anything like that, if he had to be out. 

Q. How far was your desk from Mr. Arbuckle’s desk in 
his office when you used it there, Mr. Henderson? A. There 
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was one large desk here (indicating) and I was at a small 
desk right here (indicating); not more than three or four 
feet away. 

Q. Three or four feet away? A. Yes. 

Q. Now, did there come a time in September when Mr. 
King left on his vacation? Are you familiar with that? 
A. Yes. 

Q. You remember that he did leave? A. Yes. 

Q. Now, during that month of September, at the close 
of business on any of the days, when the cashiers finished 
their work, were you there in Mr. Arbuckle’s office at any 
time? A. Yes, several times. 

Q. Do you recall at any of those times whether or not 
any envelopes were brought over by messenger and deliv¬ 
ered to Mr. Arbuckle’s office? A. Yes. 

Q. Will you tell the jury what you say with respect to 
those envelopes and where they were put, if you saw them? 
A. Well, they consisted, as I understand it, of the receipts 
from the Senate Office Building, the large restaurant and 
the lunchroom, and my recollection is, they came in field 
envelopes. 

Q. And where you there when some of them were deliv¬ 
ered? A. Yes. 

Q. What did you see done at the time? Who delivered 
them? Was it a messenger? A. As I remember, mostly 
it was a waiter named, John Holloway. 

Q. Did he bring them over? A. Yes. 

Q. Did you ever see Walter Douglas bring any envelopes 
in? A. I don’t recall; he might have. 

Q. You just don’t remember having seen him? A. No. 

Q. Now then, were those envelopes delivered to Mr. 
Arbuckle? A. Yes. 

Q. What did he do if anything when he received the 
envelopes ? A. My memory is that he would give a receipt 
for them. 

Q. To the messenger? A. Yes, and put them in his desk, 
in a locked drawer. 

Q. Can you give us offhand, the number of times you 
saw that done while you were there, was it more than once? 
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A. Yes, it would be more than once. I could not give you 
an approximation of how many times. 

Q. You did see them, though, being brought in by mes¬ 
senger on some occasions ? A. Yes. 

Q. And, as you testified, they were delivered to Mr. Ar- 
buckle, he gave receipts and then he locked them in his 
desk, is that correct? A. Yes. 

Q. Did you ever see him ever open any of those enve¬ 
lopes? A. No. 

Q. Did there come a time late in September or early in 
October when Mr. King returned? A. Yes. 

Q. Tell us when you first saw Mr. King when he returned 
from his vacation? A. I first saw him at Mr. Arbuckle’s 
office when he came in for those envelopes. 

Q. Can you fix the approximate time? A. Well, I 
couldn’t give you the exact date. I should say from mem¬ 
ory, it was the last week of September. 

Q. About the last week in September? A. Or it might 
have been the first week in October. It was right there 
some time. 

Q. The time Mr. King came into the office, is that cor¬ 
rect? A. Yes. 

Q. Was Mr. Arbuckle there when he came in? A. Yes. 

Q. Can you tell us exactly what occurred at that time, 
Mr. Henderson? A. Well Mr. Arbuckle turned over these 
envelopes to him. 

Q. The envelopes that you said were placed in his desk? 
A. Yes. And they were checked right there, the contents. 

Q. My checking, will you describe to the jury just exactly 
what was done, and who did the checking? A. Mr. King 
opened them and counted them. 

Q. He counted the proceeds that were in the envelopes? 
A. Yes. 

Q. And what was in the envelopes when you saw them 
opened? A. Why, money and checks. 

Q. Money and checks? A. Yes. 

Q. Did they have any papers with them that they checked 
at that time against these envelopes? A. I don’t remember. 
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ceipts that had been given by Mr. Arbuckle? A. I don’t 
remember that either. 

Q. Look over these documents which are marked Govern¬ 
ment’s Exhibits 2 to 21 and see whether or not you remem¬ 
ber seeing those papers there at that time. If you don’t 
just say so. A. I don’t think I ever saw these before, no. 

Q. You don’t remember ever seeing them, or seeing them 
before ? A. No. 

Q. I hand you government’s exhibit 22 and ask you 
whether or not that looks at all familiar to you? A. No, I 
don’t think I have ever seen that before. 

Q. You don’t remember seeing either of those? A. No. 

Q. Tell us now, how long was Mr. King and Mr. Ar¬ 
buckle together there in the office, Mr. Henderson. A. It 
might have been from 20 to 40 minutes, something like 
that. 

Q. And during that time what was Mr. King doing? A. 
Counting the contents of the envelopes and tabulating. 

Q. Did you see him actually count the money there on 
the desk? A. Yes. 

Q. Did you see him check it against the amounts on the 
envelope? A. Yes. 

Q. Did he have any other papers, do you remember that 
there were other papers there? A. Might have been, I don’t 
remember. 

Q. And he was there from 20 to 40 minutes. A. Yes. 

Q. Did he question any of the amounts that were in any 
of the envelopes? A. I don’t remember. 

Q. Did there come a time when he completed checking 
the envelopes that were delivered to him? A. Yes. 

Q. Can you tell this jury what, if anything, Mr. King 
said when he finished checking these envelopes. A. He said 
they checked out accurately. 

Q. Did he say anything further? A. No. I don’t think so. 

Q. Then what did he do with the envelopes and the con¬ 
tents and the papers that were there? A. He took them out 
with him. 

Q. You saw him take them out with him? A. Yes. 

Q. Did you have a conversation with Mr. King at about 
that time? A. Lots of them. 
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Q. What was the conversation you had with him at that 
time? A. That would be about, oh, I would say, February 
or March, 1941. I left the employ of the restaurant about 
the first of July, 1941. 

By Mr. Magee: 

Q. It was about that time? A. Yes. 

Q. Tell us the conversation? A. My duties had changed, 
I was doing bookkeeping in the steward’s office, later, I took 
the steward’s desk for six months before I left. I recall 
Mr. King and I had a conversation in which we touched 
on the investigations which were in progress, and I don’t 
recall all the circumstances, but I remember Mr. King said 
that—we spoke of it—“My God, I don’t know where I 
stand.” 


Cross examination. 

By Mr. Laskey: 

Q. Did I understand you to say you were on the payroll 
of the Senate Restaurant in September of 1938? A. No, 
I did not say that. 

Q. You were not on that payroll? 

Mr. Magee: He said he wasn’t. 

The Witness: I wasn ’t paid by—I said by the disbursing 
office, but I was paid by the restaurant. 

By Mr. Laskey: 

Q. You were paid by the restaurant? A. Yes. 

Q. But you weren’t paid in the regular manner that the 
other employees were, you didn’t sign a payroll? A. No, 
because the work I was doing was a special work, auditing. 

Q. Who paid you, Mr. Arbuckle? A. Mr. King. 

Q. But Mr. King wasn’t there in September? Who paid 
you then? A. In September? 

Q. Yes. A. He was there in the latter part. I was paid 
only once a month. 

Q. And he paid you in September? A. Yes, I presume 
he did, or I would have- 



123 


Q. Raised some question about it? A. Yes. 

Q. Then it is not a fact that you were doing some special 
work there for Mr. Arbuckle just as a friend and not getting 
paid for it? A. No. 

Q. That is not correct? A. No. 

Q. And you were employed there all during the month 
of September? A. Yes. 

Q. You say this audit was a monumental task, large num¬ 
ber of receipts? A. Yes. 

Q. And food checks? A. Yes. 

Q. Bales of them, almost. A. Yes. 

Q. In cartons and boxes? A. Yes. 

Q. And where did you do this work? A. Mostly in an 
office called “B-84.” 

Q. Whose office was that? A. Belonged to the suite of 
the restaurant. 

Q. Who else used the office? A. Well, there were stores 
kept there. 

Q. How did you happen to be in Mr. Arbuckle’s office on 
the day Mr. King came in? A. I used to work in his office 
when he had to be absent at times, to answer his phone. 

Q. And vou were there for that reason on that day? A. 
Yes. 

Q. And had you been there the day before? A. Well, I 
don’t know about that. 

Q. But you frequently were there? A. I was there occa¬ 
sionally. 

Q. More than one instance anyway, during September? 
A. Yes. 

Q. And then you stayed on, I believe, at that work until 
sometime in October? A. Yes, early in October. 

Q. And from the first of September until early in Octo¬ 
ber, you were continuously engaged in this work? A. Yes. 

Q. In Washington? A. Yes. 

Q. And where did you go in October? A. I went away. 
I had a sister who was ill and I went away to her. 

Q. Incidentally, where were you born? A. I was born 
in Canada. 

Q. Are you naturalized ? A. First papers. 

Q. And you just recently got them? A. No. 
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Q. When did you get them? A. Several years ago; I 
could not tell you exactly. 

Q. What time in October did you leave ? A. I would say; 
I have no records of this but I would say about the 7th or 
8th. 

Q. And you recall distinctly, do you, Mr. King, coming 
back in September of 1938, or the early part of October? 
A. Yes. 

Q. You could not be mistaken about that? A. No. 

Q. You had a conversation with him? A. Yes. 

Q. You knew him well? A. Yes. 

Q. Would you mind taking your hand from your mouth? 
It impedes the answer somewhat? A. Yes. 

Q. You knew him well ? A. Yes. 

Q. Know Mr. Arbuckle well? A. Yes. 

Q. You are now living at Mr. Arbuckle’s house, is that 
correct? A. Yes. 

Q. Have known Arbuckle for a number of years? A. Yes. 

Q. You were engaged with him in the operation of the 
Sherwood School? A. Yes. 

Q. And in the operation of the Sherwood School, you 
found it necessary, I think, during the summer of 1938, to 
do some traveling, is that correct? A. I think so, yes. 

Q. From time to time you would send Mr. Arbuckle post 
cards reciting your jeurneys and visits? A. Yes. 

Q. You were getting students for the school, weren’t 
you? A. Yes. 

Q. I show you a post card July, 1938. Is that your writ¬ 
ing? A. Yes. 

Q. And another one dated July 29, 1938? And is that 
your writing? A. Yes. 

Q. And one in pencil to Mr. Arbuckle, August 2, 1938. 
That is your writing? A. Yes. 

Q. And a telegram, you had occasion to send Mr. Ar¬ 
buckle a telegram, he was financing the trip, or it was being 
financed with the funds of the school, was it not? A. Yes. 

Q. And you sent him a telegram to wire you more funds, 
is that correct? A. Yes. 

Q. And in August 1938, you were still engaged on this 
trip, is that correct? A. Yes. 
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Q. Now, I show you a group of post cards between 
August 5 and August 25. You sent those cards, did you 
not? They are in your writing. A. Yes. 

Q. That is correct, isn’t it? A. Yes. 

Q. You got back to Washington,—did you go to McLean, 
Virginia? A. Yes. 

Q. Where is that? A. McLean? 

Q. McLean, Virginia? A. Where is it? 

Q. Yes. A. About ten miles out. 

Q. Did you stay there? A. I lived there. 

Q. And you wrote Mr. Arbuckle a letter on the 29th from 
there, did you not, mailed it in Washington? A. Yes. 

Q. That is your writing (indicating). It that right? A. 
Yes. 

Q. And in August, on August 19, you had been in Char¬ 
lotte, because you mailed him a letter from there. That 
is your writting, isn’t it ? A. Yes. 

Q. No doubt about that? A. No, it is my writing. 

Q. Is this your writing also? Showing you another en¬ 
velope, bearing postmark August 8, from Charleston? 
A. Yes. 

Q. And it is your writing inside? A. Yes. 

Q. Your signature? A. Yes. 

Q. You corresponded quite frequently with Mr. Arbuckle, 

didn’t vou? A. Yes. 

•> 

Q. On personal matters and matters connected with the 
school in which you were both interested, is that right? 
A. That is right. 

Q. That is yours (indicating). A. Yes. 

Q. When was your sister operated on? A. She was oper¬ 
ated on in 1939, I think. 

Q. But some trouble came up in October of 1938 I think 
and you went up for that, is that correct? A. Yes. 

Q. But you are sure you did not go up there in Septem¬ 
ber? A. No. 

Q. You were there in the office watching these receipts 
come over in September. At least—you weren’t doing that 
primarily, but you happened to be there and saw them on 
a number of occasions? A. Yes. 

Q. You saw them delivered to Mr. Arbuckle and he put 
them in his desk? A. Yes. 
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Q. You couldn’t be mistaken about that? A. I think not. 
It is a question of memory. 

Q. Well, you have testified, you said positively that you 
are not mistaken, is that right? A. Yes. 

Q. And you further are not mistaken that it was upon 
Mr. King’s return either in the last part of September, 
or early part of October that you saw this transaction when 
Mr. Arbuckle turned over the money to Mr. King? A. Yes. 

Q. Isn’t it a fact that you were in Canada at that time? 
A. Not that I know of. 

Mr. Laskey: Perhaps I can refresh your recollection, 
sir. 

I will ask that this group with the rubber band be marked 
for identification as Government’s Exhibit No. 20, which 
is the group I have just shown the witness, and the hand¬ 
writing which he states to be his. 

(Document referred to marked Government’s Exhibit 30 
for identification.) 

By Mr. Laskey: 

Q. Is that your handwriting? A. Yes. 

Q. And is that your signature? A. Yes. 

Q. And that is your writing, the date bearing September 
2,1938? A. Yes, sir. 

Q. And the R. R. No. 1, Walkerton, Ontario, September 
2, 1938? A. Yes. 

Mr. Laskey: (Reading) 

“Dear Mr. Arbuckle: 

“My trip was prolonged some hours more than I had 
anticipated. This was due mainly to a flat tire and the 
fact that the car was consuming so much oil that I was 
afraid to urge it faster than about 35 miles per hour. The 
flat tire was due to cracks in the wall, giving a pinch on the 
innertube. I had a shoe put in. The oil trouble was more 
difficult to solve. I left Meadowbrook—” 

By Mr. Laskey: 

Q. That is where the school was, is it not? A. Yes. 
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Mr. Laskey: (Reading) “I left Meadowbrook about 7 
a. m. on Tuesday and checked the oil, added a quart while 
passing through Washington. After I had driven about 
190 miles I had it checked and found no oil left at all.” 

By Mr. Laskey: 

Q. Then you go on about the car and describe your trip. 
That was the occasion you drove up to Ontario, isn’t that 
correct? A. Yes. 

Q. And when you got up there you stayed there and 
didn’t come back until 1939, is that not correct? A. From 
September ? 

Q. From September to— A. My recollection was October. 

Q. Can you answer the question? A. That indicates T 
went in September. 

Q. Did you go in September? A. I don’t remember. 
I stated according to my memory. 

Q. That is your handwriting, isn’t it? A. Yes. 

Q. That is yours, with the date September 2? A. Yes. 

Q. You wouldn’t put a false date on an envelope or let¬ 
ter? A. No. 

Q. And you describe in there a trip that you remember, 
don’t you? A. Yes. 

Q. And you took that trip, didn’t you? A. Yes. 

Q. And you wrote Mr. Arbuckle about it? A. Yes. 

Q. And after you got up there you stayed there, didn’t 
you? Is that correct? A. Yes. 

Q. And you didn’t see any transaction in Washington 
in September, 1938? A. According to that apparently I 
didn’t. 

Q. And you have testified falsely? A. I didn’t intend 
to testify falsely. 

Q. Well, do you admit now that your testimony is false? 
A. It is mistaken. 

Q. I show you another letter, September 6, 1938, Walk- 
erton, Ontario. A. Yes. 

Q. You were there in Ontario, were you? A. Yes. 

Q. That is your writing, isn’t it? A. Yes. 

Q. And you are writing to your friend, Mr. Arbuckle, 
with whom you are now living about what you had been 
doing? A. Yes. 
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Q. About the school? A. Yes. 

Q. About your sister’s illness? A. Yes. 

Q. About your teeth? A. Yes. 

Q. About hitting yourself in the head with an axe up 
there when it caught on a clothes-line, is that right? A. 
Yes. 

Q. You remember that now, don’t you? A. Yes. 

Q. I show you another letter, September 11, 1938, Walk-. 
erton, Ontario. A. Yes. 

Q. You were still there? A. Yes. 

Q. You were there on September 24, 1938. That is right, 
isn’t it? A. Yes. 

Q. That is the latter part of September? A. Yes. 

Q. And you vrrote Arbuckle on the stationery you used 
at the Sherwood School? Yes. 

Q. When did you return to Washington? A. This is 
several years ago. I think in November. 

Q. You didn’t come down until January, isn’t that right? 
November is the time you got hit in the head with the axe. 
A. Was it? You might be right. 

Q. You know, don’t you. A. No. 

Q. Don’t you know anything at all about it? A. I don’t 
remember everything. 

Q. You do remember though being here in Washington, 
during the month of September, 1938, and seeing Arbuckle 
and King having that transaction? A. That was my recol¬ 
lection, yes. 

Q. What is your recollection now? A. Well you seem to 
indicate I wasn’t here, so I must have been thinking of 
another transaction. 

Q. You didn’t think that a few minutes ago, did you? 
A. Well, I was stating according to memory. I have no 
records of this. 

Q. When did you work in the restaurant? I thought you 
said it was September, 1938? A. Well, yes, I stated that. 

Q. You didn’t work there then, did you. A. No. 

Q. Because all through August and July you were down 
through the South trying to get students for the school? A. 
I wasn’t absent in July, I don’t think. 

Q. Maybe I can refresh your recollection, sir. July 31, 
you were in Wilson, N. C. weren’t you? A. Yes. 
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Q. And that was the same trip that continued on through 
August. A. Yes. 

Q. And you didn’t get back into Washington until the 
last part of August, about the 29th, is that right? A. Yes. 

Q. And then you left Washington on September 2, and 
went to Walker ton, Ontario, is that right? And you stayed 
there from September 2 until January, writing Mr. Arbuckle 
on numerous occasions? A. Yes. 

Q. That is right. A. Yes. 

Q. And when did you work in a restaurant? A. I began 
in July of 1938. I stated that before. 

Q. How long did you work there? A. Well, if I left here, 
according to the record, in the latter part of July,- 

Q. Not according to the record, according to your recol¬ 
lection, which you have been purporting to give us? A. 
Yes. 

Q. Do you have any recollection of it? A. Yes, I think so. 

Q. When did you do the work? A. I worked part time. 

Q. Where? A. I was tutoring at the same time. 

Q. Where did you do the work? A. I originally stated 
the—in B-84, in the Senate Office Building. 

Q. That (indicating) is your writing? A. Yes. 

Q. October 17, Walkerton, Ontario, 1938? A. Yes. 

Q. Walkerton, Ontario, November 3,1938? A. Yes. 

Q. That is your writing (indicating), is it? A. Yes. 

Q. Your signature, is that right? A. Yes. 

Q. November 2, Ontario, 1938—November 5, I beg your 
pardon. November 6, 1938, Walkerton, Ontario? A. Yes. 

Q. You wrote Mr. Arbuckle quite frequently, didn’t 
vou ? A. Yes. 

Q. You and he were constant correspondents, were you 
not, about the school and other things? A. Yes. 

Q. November 8, 1938, Walkerton, Ontario (indicating)? 
A. Yes. 

Q. Post card on November 30, a lettter on November 20, 
talking about your coming back as soon as you have funds 
to come back with, is that right? A. Yes. 

Q. You didn’t come back in November, you were still 
there on December 13,1938. A. Yes. 

9 b 
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Q. Explaining to him about various things that bad de¬ 
layed you ? A. Yes. 

Q. You didn't come back until January, is that right? 
A. That is right. 

Mr. Laskey: May we have these marked individually? 

Exhibit 31, letter of September 8, 1938, letter and enve¬ 
lope. 

(The letter and envelope referred to were marked for 
identification Government's Exhibit 31.) 

Mr. Laskey: Exhibit 32, September 2, 1938, letter and 
envelope; Exhibit 33, September 24, 1938, letter and enve¬ 
lope ; Exhibit 34, September 12, 1938, letter and envelope; 
Exhibit 35, October 8, 1938, letter and envelope; Exhibit 
36, October 17, 1938, letter and envelope; Exhibit 37 No¬ 
vember 3, letter and envelope; Exhibit 38, November 5, 
1938, letter and envelope; Exhibit 39, a two-page letter, 
November 6, 1938; Exhibit 40 a two-page letter, November 
8, 1938; Exhibit 41, a card, letter and enevelope, Novem¬ 
ber 21, 1938; Exhibit 42, a two-page letter and clipping, 
December 13, 1938. 

Mr. Laskey: I offer those in evidence, if the Court please. 

Mr. Magee: May I see them? 

Mr. Laskey: Certainly. 

Mr. Magee: I pray the Court's indulgence for a minute. 
I am looking over these letters. 

Mr. Magee: Mr. Henderson, directing your attention to 
this period of September 11, when you were in Walkerton ; , 
Ontario, do you remember it now to be the fact that some¬ 
time after that date you returned to Washington for a short 
period, approximately two weeks, the last week in Septem¬ 
ber and the first week in October? 

The Witness: Yes, sir. 

Mr. Magee: I direct your attention to a copy of a letter 
that was enclosed in this one, is this a copy of some state¬ 
ment of Mr. Arbuckle's? 

Mr. Laskey: Might the record show what exhibit you are 
showing him? 

Mr. Magee: I took it out of this envelope, No. 34. 

Mr. Laskey: Thank you. 
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By Mr. Magee: 

Q. Directing your attention to this, glance at this para¬ 
graph No. 3, and see whether that refreshes your recollec¬ 
tion, or not, that you were in the city of Washington for a 
short time late in September and early in October for a few 
days? Take the paragraph marked 3 and glance through 
that, and turn over to the next page. A. Yes. 

Mr. Laskey: What is the answer? 

Mr. Magee: “Yes”. 

Mr. Laskey: And the question was what? 

Mr. Magee: The question was: Referring to this Ex¬ 
hibit 34, calling his attention to paragraph 3, and asking 
him whether or not that refreshed his recollection as to 
whether or not he was in Washington a short period late in 
September and early in October? 

By Mr. Magee: 

Q. Can you explain this statement? 

“He was absent on a trip, representing Sherwood for the 
four weeks ensuing upon July 28, when he returned.” You 
see July 28 of the year 1938? This letter we are talking 
about? A. Yes. 

Q. And this letter goes on to say: “He went north almost 
immediately.” Is that during that period of time you were 
in Washington for a short time? Is that correct? A. Yes. 

Q. Do you fix that time as late in September, and early in 
October? I just want your best recollection. A. I don’t 
know whether I can fix it, but you see, I had business here 
and would likely return about that time. 

Q. That is when the school term opens, isn’t it, ap¬ 
proximately that time? A. Yes. 

Q. And isn’t that the time that you decided that you 
would go on a turoring basis, and didn’t start your term and 
so you returned to Canada? A. Yes. 

Q. Early in October? A. Yes. 

Q. And that is the year of your sister’s illness and that 
is why you returned, isn’t that correct? A. Yes. 

The Court: Let me see that letter, please? 
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Mr. Laskey: X want to conduct further examination on 
that letter, so don’t get it mixed up. 

Mr. Magee: That is all. 

By Mr. Laskey: 

Q. Did you register when you crossed the border? A. No, 
you don’t have to register. I presume you refer to a re¬ 
entry permit. 

Q. Yes. A. Yes, everybody has to have those. 

Q. Did you have such. A. Yes. 

Q. Do you know where it is? A. I probably could find it. 
They are good for six months. 

Mr. Laskey: Had your Honor finished with that exhibit? 

The Court: Yes. 

By Mr. Laskey: 

Q. Well, this letter which you wrote to Mr. Arbuckle, and 
which was shown to you by Magee, is dated September 11, 
and was enclosed in an envelope dated September 12, that 
is correct? A. Yes. 

Q. You can examine it? A. Yes. 

Q. Is that right? A. Yes. 

Q. Now, I understood you, when I was cross-examining 
you a little while ago, to say that from September 2, until 
you returned in 1939, January, you did not come to Wash¬ 
ington. You said that didn’t you? A. I think so. I am 
making these statements from memory, and this was several 
years ago. 

Q. Well, didn’t you come to Washington? A. I have been 
in and out of Washington a good deal. 

Q. But you were fairly strapped for funds at that point, 
weren’t you? Your sister’s operation and the doctor, and 
you had just moved into a new house? A. At times. 

Q. You were pretty strapped all through that period, 
weren’t you? Is that correct? A. Usually, yes. 

Q. And you didn’t have any money to waste on a trip to 
Washington, did you? A. Not to waste, no. 

Q. Well, did you use it? You didn’t even have the money 
to use for a trip to Washington, unless Mr. Arbuckle sent 
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it to you, did you? Is that correct? A. I was drawing my 
income from the school. 

Q. That was sent to you by Mr. Arbuckle? A. Yes. 

Q. And you were not getting a large sum at that time, 
when you were not there, were you? A. No. 

Q. How did you come, by train, or did you drive down 
again? A. I suppose I drove. 

Q. Don’t suppose. You have testified, in response to 
Mr. Magee’s question, that you came here. A. Well, I came 
and went both ways, by train and by automobile. 

Q. Well, I am talking about the time in September that 
you now say you came down here. A. I think I drove. 

Q. Do you recall that? A. I don’t recall it definitely, no. 

Q. Isn’t it a fact that you didn’t come down at all? A. 
No. 

Q. What is the fact? A. The fact was that I did return 
and was called back again. 

Q. Who called you back? A. My sister. 

Q. I mean, who called you back to Washington? A. Well, 
I wasn’t called back to Washington. 

Q. Did you come back to Washington? A. I came back 
because it was the normal time to come back. 

Q. When did you come. A. I came about, must have been 
about the middle of September. 

Q. And how long did you stay after you got here? A. 
Until my sister’s condition grew worse and then I went 
away again. 

Q. When was that? A. Early in October, I believe. 

Q. Then it must have been sometime after this date of 
September 11, that you came? A. Yes. 

Q. How long afterwards? A. I don’t know. It would not 
be very long, I imagine. 

Q. Well, now listen to this letter. At the time you wrote 
this letter, you were contemplating a school business, and 
you were not contemplating returning to Washington, isn’t 
that a fact? A. Well, I probably—I wrote that and my 
sister’s condition was very serious; she ultimately died from 
the malady she had. 

Q. I am very sorry. But this letter you say: (Reading) 

“Your letter with enclosure came to hand to me here. 
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Many thinks for I needed it. ’ ’ He had enclosed some money, 
hadn’t he? A. Yes. 

Q. (Reading) “I have had to do a lot of running to town 
miles) to carry out here in the car a multitude of 
articles that we preferred to transport thus rather than in 
the truck or van that brought our heavier effects in two 
trips. 

“My sister is stronger and more cheerful than I had 
anticipated. She will be operated upon in Honover Hos¬ 
pital very soon. I am arranging to have a specialist come 
here to perform it because it is too fraught with danger for 
an ordinary practitioner of surgery. I may be able to have 
it done when he has other operations to perform here, thus 
saving on his traveling expenses. However he will have 
only 60 miles to come, which is not too far to motor. 

I enclose draft of a letter as you request in answer to that 
of Mr. Edelin. If it isn’t what you consider we ought to say, 
please feel free to alter it or write another and sign either 
your own name or mine if you wish. 

“As to my own thyroid condition and my teeth, I had 
better wait until this fall in Washington. Then if I have to 
lie up for a week or two, we can get a substitute for me in 
school. 

With kind regards, Sincerely, 

“R. C. Henderson.” 

At the time you wrote that letter you were contemplating 
staying there until your sister went to the hospital for the 
operation, weren’t you? A. Yes. 

Q. What caused you to change your plan and come to 
Washington? If you did come to Washintgon? A. It would 
be my business here in connection with the school. 

Q. You were taking care of that business by sending an 
enclosed letter to Mr. Arbuckle to write to Mr. Edelin, isn’t 
that right? A. That is one detail. 

Q. And what other details were there that caused you to 
come to Washington, if you came? A. Well, the opening 
of the term. 

Q. What? A. Opening the fall term. 

Q. When did that open? A. It didn’t open but I antici¬ 
pated it would. 
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Q. And when did you come? A. You see, I was going on, 
tutoring in school work after 1938. 

Q. When did you come, sir, after writing this letter where 
you were arranging things to stay there with your sister? 
A. My recollection is I must have come about the 15th or 
some time then. 

Q. You are sure of that? A. In September, yes. 

Q. You are certain now that it was in September, 1938? 
A. No. 

Q. You are not certain? A. Apparently my memory has 
been at fault on a number of these details. 

Q. When did you come, if at all? A. I cannot state that 
positively. 

Q. It is the fact that you did not come, is it not? A. No. 

Q. When did you come? A. It would be right along the 
15th or 20th. 

Q. Of September? A. Yes. 

Q. You are certain that you came? A. Yes. 

Q. Drove here in an automobile? A. I think I drove. 

Q. Don’t you know. A. No, not for certain. 

Q. Would you mind taking your hand from your mouth? 
A. You see, I can’t remember every little thing like that 
years back. 

Q. But you can remember a little thing about seeing a 
man turn over some papers to another man? A. Yes. 

Q. You remember that? A. I saw several such instances. 
Maybe I am confusing them. 

Q. Maybe you are. We would like to know. Do you 
recall an instance where Mr. King received certain cash 
from Mr. Arbuckle, which you said was in September, 1938? 
A. Well, that is my memory, yes. 

Q. And that you had been working there in the Senate 
Office Building all during that month? A. I began in 1938. 

Q. But not in September? A. No, I began in July, I 
think, if I remember rightly. 

Q. Now, this motor trip, you recall the trip where you 
drove up, the first part of September, either August 31, or 
September 1, don’t you. A. The letter you showed me re¬ 
calls it. 

Q. It is refreshed in your mind? A. Yes. 
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Q. You remember you left from Meadowbrook and went 
through Washington and had trouble with the car and had 
to drive 35 miles an hour? 

Mr. Magee: You said July 31 and how you are saying 
August 31, Mr. Laskey. 

Mr. Laskey: He will remember. 

Q. When was it? A. The latter part of August or the 
early part of September. 

Q. You drove up? A. Yes. 

Q. And then you helped your sister move into their new 
house. A. Yes. 

Q. And you wanted to stay there until they got settled in 
that place, and until you were relieved about your sister’s 
condition? A. Yes. 

Q. And you planned to stay there? A. Yes. 

Q. And you did stay? A. I had intended to stay. 

Q. And you did, isn’t that the fact? Isn’t that correct. 
A. You say I didn’t. 

Q. Yes, sir. I am asking you to try and recall. You 
know. I wasn’t there. Do you recall when it was you left 
to come back. A. Not the date, no. 

Mr. Laskey: Will you indulge me for a moment, if the 
Court please. 

By Mr. Laskey: 

Q. Do you recall the date now when you came to Wash¬ 
ington. A. No. 

Q. In September? A. No. 

Q. Was it the middle of the month, the end of the month, 
or when? A. My recollection is, it would be about the mid¬ 
dle of the month. 

Q. And how long did you stay ? A. Two or three weeks. 

Q. Two or three weeks ? A. Yes. 

Q. You are certain about that? A. I am just trusting to 
memory in all this. 

Q. Well, what is your best recollection? 

Mr. Magee: He told you. Do you want it again? 

Mr. Laskey: Yes. 

Mr. Magee: Tell him again. 


\ 
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Mr. Laskey: He also told us at one time he was not here 
at all during the month of September. 

The Witness: About what, the date? 

Mr. Laskey: Yes. 

The Witnes: I see. I thought it was about the middle of 
September. 

By Mr. Laskey: 

Q. And you stayed here about what? Two weeks, three 
weeks? A. Something like that. 

Q. What did you do while you were here ? A. I did some 
more auditing, I concerned myself with school activities, 
did work in the business office. 

Q. Are you certain that the trip was in September? A. I 
am not sure, no. 

Q. Are you certain that you came down at all? A. That 
is my recollection, yes. 

Q. You are not sure of it though? A. I am not sure of 
anything that far back, as a rule. I may be mistaken on 
dates. 

Q. You recall the occasion when you had that injury to 
your head? A. Yes. 

Q. You recall that? A. Yes. 

Q. Splitting a cedar log, weren’t you, and caught the ax 
on a clothes line? A. Yes. 

Q. Was it before or after that that you took this trip? A. 
My recollection of that injury was that it was in November. 

Q. Well, was it before or after the time you came to 
Washington for a couple of weeks? A. It was after. 

Q. It was after? A. It would be, yes. 

Q. And you drove down? A. I think I did. 

Q. Around the 15th of September is your best recollec¬ 
tion? A. Yes. 

Q. You know you were there on the 11th, after reading 
that letter, don’t you? A. Yes. 

Q. Look at Government’s Exhibit 33. That is a letter 
dated September 24. You are still up there in Walkerton? 
A. Yes. 
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Q. And this letter reads: 

“Dear Mr. Arbuckle: 

“I hope that you will be able to read my writing. I have 
just come in from having a strenuous workout with axe and 
saw, cutting up wood, and this has left me a bit shaky. Your 
letter reached me yesterday. Many thanks for the en¬ 
closure.” 

That is sending you money again, isn’t it? A. Yes. 

Q. (continuing) 

“My sister has not as yet had the operation but her con¬ 
dition is such that its immediate performance is imperative. 
We have been delayed in having the doctor because of un¬ 
avoidable delay in getting the services of the surgeon that 
we want. He was recommended to us by two physicians 
who are old friends of our family. He (the surgeon) has 
been absent on vacation in Europe, but has now returned. 

“We plan to take my sister to the hospital here and have 
the operation as soon as possible,—some day next week we 
hope. 

“I cannot leave her, in peace of mind, until it is done and 
my sister is on the way to recovery. This means that I 
cannot report for duty for probably ten days or two weeks 
yet. It can’t be helped and I know you will understand such 
a situation because you have experienced it yourself and 
had to be off vrork until the situation was clarified. 

“As to my needed operation and the work of a dental 
character that I need, it will have to wait until later this 
fall or winter. 

“It may, in those circumstances, be necessary to put a 
substitute in my place, until I can report for duty. You see, 
the operation calls for a surgeon experienced and success¬ 
ful in abdominal work. So you can realize why I am not 
willing to risk any amateur’s bungling. My sister’s heart 
and physique in general are strong, so I have optimistic 
feelings about her being able to survive it. If I can help 
any with counsel in our affairs, write me at once, any time 
soon. 

“Sincerely and cordially, R. C. Henderson.” 
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So on September 24, 1938, you were not contemplating 
coming to Washington before the opening of the term, were 
you? A. Apparently not when that was written. 

Q. Well, did something happen after September 24, 1938 
to change your plans and bring you to Washington? A. My 
sister, for a long time, did not consent to have an operation. 

Q. And you stayed there with her, getting the house in 
shape? A. Yes. 

Q. And tried to persuade her to have the operation, didn’t 
you? A. I didn’t try to persuuade her very hard. 

Q. But you did stay there? A. Yes. 

Q. And you didn’t come to Washington? A. I did not at 
the time I said. 

Q. When did you come? You didn’t come until the win¬ 
tertime, did you, after December, after Christmas, was it 
not? You remember? When you wrote that letter, you re¬ 
call that now, that letter I just showed you, Government’s 
Exhibit 33, letter of September 24, then you were plan¬ 
ning to stay there at least two weeks more? A. Yes. 

Q. Now, you again wrote in October, 1938, October 9, 
showing you government’s Exhibit 35: 

* ‘ Dear Mr. Arbuckle: 

“Your welcome letter with enclosure reached me yester¬ 
day afternoon.” 

Sending you monev again ? A. Yes. 

Q. (Reading) 

“My sister has not been able to submit to the operation 
yet. This delay is due to a temporary illness, originating 
from her physical condition, and the advice of her physi¬ 
cian is that she wait a few days until this condition is amelia 
orated, before having the operation. 

“Her condition has caused me continued worry, and 
naturally I cannot leave her in proper ease of mind until 
she has been operated upon. “I have also been very busy 
getting this house in condition for the winter. It has been 
entirely unoccupied for three or four years and so is in 
need of sundry repairs and readjustments. 
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“I am very sorry if my enforced absence is placing upon 
you an overload of work, including my duties. I assure 
you I will hasten back to Sherwood at the earliest possible 
moment and I shall keep you advised of the situation here. 

“I had a card from a friend in Washington who states 
that Bob B. passed through on his way to take a job in 
Staunton, Virginia School for the Deaf and Blind. Also 
states that Bullis School has added three teachers to staff 
owing to size of enrollment. Of course, I have no verifi¬ 
cation of these statements. I merely give them as they 
come to me. 

“With regards, cordially, R. C. Henderson.” 

So, on October 9, you had not come to Washington, and 
had not contemplated coming to Washington immediately, 
is that right? A. Yes. 

Q. Still hadn’t taken that trip by motor car, and on No¬ 
vember 3, you still hadn’t gone back to Washington, had 
you, you didn’t take that trip between October 9 and No¬ 
vember 3, did you? A. Apparently not. 

Q. And you stayed there because you were worried about 
your sister, isn’t that correct? 

A. Have you a letter showing when she was operated on? 
Q. No, sir. You are at liberty to fix that date, sir, I 
thought you said it was not until 1939 that she was opera¬ 
ted on. A. That is what I wanted to fix. My recollection 
is that she was not operated on at this time. 

Q. But you were considering the operation? A. Yes. 

Q. As you disclose in this letter? A. Yes. 

Q. And you were staying there? A. Yes. 

Q. And you did stay there? A. Yes. 

Q. And you did not have any interim of a trip to Wash¬ 
ington, you stayed there the entire time through December, 
that is correct, isn’t it, sir? A. Apparently. 

Q. Well, isn’t it. A. I wouldn’t have known it without 
your showing me those letters. I don’t keep a diary. 

Q. Now that your recollection has been refreshed, it 
is a fact, is it not, that from September 2 through Decem¬ 
ber, 1938, you were in Canada and didn’t want to come back, 
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not only to Washington, but not even to the United States, 
isn’t that right. A. Apparently so. 

Q. Isn’t it correct? Answer yes or no. A. It appears so 
from those letters. 

Mr. Laskey: I ask the witness to be instructed to answer 
the question. 

The Court: What is your recollection? 

The Witness: My memory has been at fault in some of 
these details. 

The Court: What is your recollection about the question, 
whether you were here from September 2, on? 

The Witness: Why, I do not remember. I thought I was, 
I stated that. 

By Mr. Laskey: 

Q. What is your recollection now? That you weren’t 
isn’t it? A. No. Not my recollection. You have shown me 
the letter. 

Q. But the letters refresh your recollection, you recog¬ 
nize the things that you are talking about, the things that 
went on, isn’t that right? A. Yes. 

Q. And you didn’t come to Washington, you recall that 
now that your recollection has been refreshed? A. No, I 
don’t recall that. 

Q. You don’t recollect now anything about anything at 
all? A. Oh yes, I do. 

Q. When did you come to Washington, if you came? A. 
Well, from those letters it appears I came in January, from 
what you have shown me. 

Q. Is that your recollection? A. It was not until you 
showed me those letters. 

Q. I am asking you your recollection now. A. I don’t re¬ 
member for certain. 

Q. You don’t think it was before January, though? A. 
No, evidently not. 
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Mr. Laskey: It was 34 you showed him, wasn’t it, Mr. 
Magee ? 

By Mr. Laskey: 

Q. That letter to Mr. Edelin, in Government’s Exhibit 34, 
concerned with your trip through the South, that third 
paragraph that Mr. Magee read to you: 

“Mr. Henderson has not resigned. This report is en¬ 
tirely unfounded. He was absent on a trip representing 
Sherwood for the four weeks ensuing upon July 28. When 
he returned he went north almost immediately to enjoy a 
short vacation.” 

So that wasn’t referring to any trip to Washington in Sep¬ 
tember, after you had gotten up to Ontario? A. No. 

Q. That was referring to the few days you were in Wash¬ 
ington between the conclusion of your southern trip and the 
time you went up with your sister, that is right, isn’t it? 
A. Apparently, yes. 

Q. And you wrote and advised Mr. Arbuckle of that, and 
drafted a letter so that he would have personal information 
as to your whereabouts, and could write a patron of the 
school. That was the purpose of the letter, wasn’t it? A. 
Yes. 

Mr. Laskey: That is all. Anything further, Mr. Magee? 

Mr. Magee: Nothing further. Court: I will ask this wit¬ 
ness to remain. I will excuse the jury until tomorrow 
morning at 10:00 o’clock. 

Please remember my admonition not to read any news¬ 
paper article about this matter and do not discuss the matter 
among yourselves, or permit anyone to discuss it with you. 
Excuse the jury until tomorrow morning. 

(Whereupon, the following proceedings were had in the 
courtroom outside of the hearing and presence of the jury.) 

Mr. Laskey: Your Honor, might I address the Court? 
Court: Just a minute. I want to speak to Mr. Henderson. 
Mr. Henderson, I feel that you have imposed upon this court, 
and unless you have a satisfactory explanation for your 
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conduct, I will have to punish you. I will give you an oppor¬ 
tunity to look it up. You haven’t made an explanation to 
this Court that satisfies me at least. I don’t know what 
the jury will think. I am not going to prejudice Mr. Ar- 
buckle’s case. I see utterly no explanation that you have 
made. I will be fair with you. Have you means to employ an 
attorney? The Witness: Yes, I think so. 

The Court: Be sure to get one, and promptly. You may 
have an explanation. I will let you look at these papers in 
company with the United States Marshal, with the District 
Attorney present, but I want you to come in here Friday 
morning. I think you had better issue a rule to show cause 
why he shouldn’t be held in contempt. 

Mr. Laskey: Yes, your honor. 

The Court: Give me your explanation Friday morning 
at 10. Do you see any need for holding him to bond? 

Mr. Laskey: In a sense, your Honor. 

The Court: What do you suggest? 

Mr. Laskey: I ask that he be held. 

The Court: How much? 

Mr. Laskey: One thousand dollar bond. 

The Court: Have you any people here in the city,—well, 
I will order you committed and fix your bond at $500. 

If you haven’t means to employ a lawyer, you let me 
know tomorrow morning at ten o’clock and I will appoint 
one. 

We will adjourn court, gentlemen, until 10 o’clock tomor¬ 
row morning. 

(Whereupon, at 3:05 o’clock p. m. the hearing was ad¬ 
journed until 10 a. m., Thursday, January 28, 1943.) 

In a summary proceeding for contempt, the Court held 
it was without power and without jurisdiction to hold the 
witness in contempt for alleged false testimony and the 
falsity of such testimony could only be decided upon an 
indictment and trial for perjury. (For the Opinion of the 
Court, see United States v. Arbuckle, 48 F. Supp. 537.) 
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Robert E. O’Brien, a witness for the defendant. 

Direct examination. 

By Mr. Magee: 

I am a retired Lieutenant Colonel of the United States 
Army. I have lived in Washington 7 years. I know Robert 
C. Henderson. In 1938 I went to Bethany Beach and re¬ 
turned to Washington shortly after Labor Day, one or two 
days after Labor Day. On taking my dog for a walk I 
ran into Captain Henderson at the drug store across the 
street. Because of the war starting late in 1938 I know I 
saw him before 1939 and it could not be 1937 because I was 
in California for the fall of 1937. I saw him after 1937 
and before the actual war. I think I must have seem him 
in 1938. I think I did see him after I came home from the 
beach in 1938. I can’t take an oath here, but that is my 
best recollection. 

Cross examination. 

By Mr. Laskey: 

There is no definite meeting that I recall. While I cannot 
give a fixed statement—I believe I certainly saw him in 
1938. That is the best I can do. 

Defendants Exhibits 1 through 10, inclusive, were re¬ 
ceived in evidence. 


William W. Abruckle, the defendant, a witness in his 
behalf resumed the stand. 

Direct examination. 

By Mr. Magee: 

Bob B. referred to in Gov. Ex. 35 is Robert Bruce. He 
was an associate and Dean of the Sherwood School. He 
resigned from the school in early summer of 1938. 

Q. Now, directing your attention to the incident of Oc¬ 
tober 1, you have heard the testimony that has been given 
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here, do you desire to make any change in that testimony 
with respect to the occurrence that occurred on October 1? 
Or, can you tell us why you fix it as at that date in 1938? 
A. What occurred October 1? What do you mean? 

Q. The date when the settlement occurred. A. You mean 
approximately on that date? 

Q. Yes. A. I didn’t testify as to the particular date. I 
didn’t remember the date. 

Q. Yes. A. No, I do not. 

Q. WTiat are your reasons for saying that occurred early 
in October of 1938? A. WTiat are my reasons? 

Q. Yes. A. I am relying upon my memory as to what 
occurred. 

Q. Does this incident of Mr. Robert Bruce leaving the 
school have any bearing on that recollection ? A. Yes, it has 
a very important bearing. 

Q. Will you explain to the jury just why, and what oc¬ 
curred? A. Yes. 

Q. Because of that situation. A. Mr. Bruce was a man 
whom we relied for most of the correspondence of the 
school and for most of the interviews. 

WTien Mr. Bruce retired from the school early in 1938 
Mr. Henderson was away during the summer interviewing 
pupils. 

It left an unusually heavy load upon me. My wife was 
in the hospital, still in a very precarious condition. That 
is why she is not here. 

I had two very small children that I had to keep with me 
most of the time; therefore, I very badly needed any 
assistance from my associates. 

I needed Mr. Henderson’s help but I hesitated very 
much to call on him because I knew his sister was very 
ill. We had some correspondence early in September and 
the matter was left in abeyance,—two matters. 

Whether we would accept students for the school in the 
fall, and if so, whether Mr. Henderson would be back in time 
to interview the students and to start instruction work. 

We delayed opening the school and we declined to accept 
a number of registrations that would require an undue 
amount of my time and also his, but we had some applica¬ 
nt 
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tions from young men, some of them now are in distin¬ 
guished service in the Army, one of whom was back and had 
a distinguished record here recently. 

We accepted those because they wished particularly 
mathematics which I could handle myself but also history 
and English are important courses, so after some exchange 
of letters in September, I received a letter from Mr. Hen¬ 
derson indicating that he wished I would retain a substi¬ 
tute. 

My letter crossed his. 

I had urged him, if his sister were well enough to do so, 
to come back, even if for a short time, in order to get things 
launched for the fall. 

We could then, I said, determine whether or not it would 
be necessary to have History and English. So, in the fall, 
it was all so undetermined, and my situation was so pre¬ 
carious, with these two children and my wife, who was 
quite ill, Mr. Henderson did come almost immediately. 

Q. And when do you fix that date, give us your best 
recollection as to when you think Mr. Henderson came back 
in 1938? A. It was subsequent, I would say, to the 25th of 
September, after the 25th. 

Q. Give us your recollection, please, of this date. A. 
Near the end of the month we sifted carefully the appli¬ 
cations for registration in the school, all the demands, 
whether it was mathematics or English, or what the de¬ 
mands were, and we declined a number of registrations out¬ 
side of the field of mathematics, which I could handle 
alone. 

Mr. Henderson had received, after he came, disquieting 
reports from his sister, and we talked the matter over—he 
had been here but a few days, and we agreed that under 
the circumstances, I could handle the work in mathematics, 
that the English and history work could be picked up after 
Christmas. It would be best for him to go back and take 
care of his sister’s needs, or at least be with his sister 
during her serious illness. 

Q. Give us your recollection as to how long he stayed at 
that time, on that occasion? A. It is difficult for me to 
remember. 
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Q. Your best recollection, sir. A. I would say approxi¬ 
mately a week. 

Q. And what did he do then, if you know? A. What did 
he do? 

Q. What did he do, if you know? A. I think,—I am 
sure he returned to his home, because shortly after he re¬ 
turned, I had letters from him. 

Cross-examination. 

By Mr. Laskey: 

Q. When did you first recollect that? A. When did I 
first recollect what ? 

Q. What you have just testified to. A. I don’t know 
what you mean by that. 

Q. WTien did you first recollect that it was a special trip 
to Washington that Mr. Henderson took to be present at 
this exchange of funds between you and Mr. King. 

Mr. Magee: Just a minute. Your Honor, that is not 
quite a fair question. 

“To witness this exchange of funds.” That is highly 
prejudicial. 

I object to that characterization. 

The Court: He was trying to identify it. 

When did you first recollect the event about which you 
are now testifying? WThen did it first come to your mind 
during this trial? 

The Witness: During this trial? 

The Court: Yes. 

The Witness: WTiy, sir, it has been in my mind ever 
since 1938. 

The Court: But during the trial, when did this first come 
to your mind? 

The Witness: WTien did it first come to my mind during 
the trial that he had returned here in 1938? 

The Court: Yes. 

The Witness: It has been in my mind ever since the trial 
started. 

The Court: All right. 
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By Mr. Laskey: 

Q. Well, was it in your mind at the time you and Mr. 
Henderson discussed it shortly after this charge was brought 
against you in 1941 ? A. You mean all the subsequent—the 
preceding events were in my mind! Certainly they were. 

Q. Now, do you recall how Mr. Henderson came down? 

A. I do not remember. 

Q. When did you first see him? A. I cannot remem¬ 
ber that. 

Q. Where? A. I don’t remember where I saw him first. . 
You see, Mr. Henderson came and went rather frequently 
1 and his means of transportation and the exact time of his 
arrival or when I first saw him or didn’t see him, I don’t 
remember for any particular trip. 

Q. But you recall that he did come down. Was it in 
! September? A. I cannot remember whether he came on a 
day in September or a day in October. I don’t remember. 

It was somewhere near the first of October. 

Q. How long after you received the letter of Septem- 
1 ber 24? A. Did you ask a question? 

Q. Yes. How long was it after you received the letter of 
September 24? A. It is my impression that our letters 
crossed in the mail, and that he came immediately after 
receiving my letter. 

Now, I can’t remember how long it was after that time. 

Q. Did you send him the funds to finance the trip? A. We 
had registration fees from students coming in at that time. 

1 It may be that I did send them, but I cannot distinctly re¬ 
member that. 

Q. Did you have any record of that? A. I have no record 
available now. 

Q. Now, what do you recall, were Mr. Henderson’s activi¬ 
ties while he was here. A. I recall that we conferred 
frequently in regard to school matters and that when he was 
not engaged in that, he did some checking in the office. 

Q. What was the nature of the checking? A. My recol¬ 
lection is that he checked to see about the sequence of cer¬ 
tain guest checks and I think I asked him to check on a 
chart that we kept indicating the rise and fall of the com- 
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modity market. I don’t say that as a positive fact, but that 
is my impression. 

Q. What else did he do during the time he was here? A. 
He wrote letters. 

Q. In connection with the restaurant, or in connection with 
the school. A. The school. 

Q. Do you have those letters? A. Do I have the letters ? 

Q. Yes. A. Why no. 

Q. Where was that done, over in the Capitol Building or 
the office building, or where? A. I cannot say that posi¬ 
tively. 

Mr. Laskey: Will you indulge me a moment, your Honor ? 

By Mr. Laskey: 

Q. Now, Mr. Arbuckle, you received these letters that you 
have heard discussed here, didn’t you? A. Mr. Laskey, I 
would have to look at each one of these letters- 

Q. Very well. A. (Continuing) —rather thoroughly, if 
you want me to identify them. 

I can identify the outside and I think, if the envelope is 
correct- 

Mr. Laskey: The witness is now examining Government’s 
Exhibit 31. 

Mr. Magee: May we have a statement from the United 
States Attorney as to where these letters have been through¬ 
out this trial—this time? 

Mr. Laskey: If the court asks for it. 

The Court: I will consider that later on. Remind me of 
it before we submit the case to the jury. 

Mr. Magee: Yes, your Honor. 

The Witness: I think this (indicating) is one. Shall I 
return it to the envelope? 

Mr. Laskey: Yes. 

Q. Now, showing you government’s exhibit 33, this is a 
letter of September 24, and in that letter to you Mr. Hen¬ 
derson says that he hopes you will be able to read his writ¬ 
ing, he has been out exercising, and coming down to the 
second paragraph, in the middle of the page: 
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“Your letter reached me yesterday. Many thanks for the 
enclosure. ” 

You had sent him money? A. Well, now, I do not know 
whether the enclosure in every case was money or not, 
because Mr. Henderson frequently sent me clippings. 

Q. Well, you recall sending him money, don’t you? A. I 
sent him clippings from the Washington papers of items that 
he was interested in, so the word “enclosure”, I would 
not always take to be money. 

Q. Now, the next paragraph of this letter: 

“My sister has not as yet, had the operation but her con¬ 
dition is such that its immediate performance is impera¬ 
tive. We have been delayed in having the doctor because 
of unavoidable delays in getting the services of the sur¬ 
geon that we want. He was recommended to us by two 
physicians who are old friends of our family”—and he goes 
on about that. He says: 

“I cannot leave here in peace of mind until it is done 
and my sister is on the way to recovery. This means that 
I cannot report for duty for probably ten days or two weeks 
yet. It can’t be helped and I know you will understand such 
a situation because you have experienced it yourself and had 
to be off work until the situation was clarified.” 

Now, was it after the receipt of this letter that you wrote 
Mr. Henderson? A. Mr. Henderson says that he could not 
leave because of that operation and it was- 

Q. That is not my question. A. I was to add this- 

Mr. Laskey: Read the qeustion, Mr. Reporter. 

(Question read.) 

The Witness: I am under the impression that my letter 
was in transit, but I am not sure, Mr. Laskey. I cannot 
remember four and a half years ago, as to what letters were 
sent or received. 

By Mr. Laskey: 

Q. But you are purporting to remember when it was that 
Mr. Henderson came down here, if he did. A. Approxi¬ 
mately, generally. 
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Q. Now, was it Mr. Bruce’s resignation that caused the 
necessity for Mr. Henderson to come down? A. Well, 
naturally, a man who had- 

Q. Just answer the question, please sir. A. I would 
have to qualify the answer. 

Q. Can you give the direct answer and then your ex¬ 
planation? 

Mr. Magee: He is entitled to give an explanation. 

The Court: You may give your answer and the reasons. 

The Witness: I would say that that was a very material 
factor. The condition of my wife, requiring so much of my 
time, I would say was a more material factor that the 
absence of any one person. 

By Mr. Laskey: 

Q. And when did Mr. Bruce resign? A. Mr. Bruce re¬ 
signed in the summer of 1938. 

Q. And that fact was known prior to the time that Mr. 
Henderson went north in September or the latter part of 
August? A. Yes, I think it was. 

Q. And your wife was also ill, then; he talks of that, he 
refers to it in this letter? A. Yes, that is correct. 

Q. There was not any operation at the time, was there, on 
your wife? A. No, There had been before, but not at that 
time. 

Q. There wasn’t any particular crucial point in her illness 
at that time? A. There was a very crucial point. 

Q. And then you wrote because of that? A. I wrote be¬ 
cause of the general conditions, Mr. Laskey, as I have de¬ 
scribed them to you, my wife’s illness and the demands on 
my time. 

Q. And you knew Mr. Henedrson’s condition, didn’t you? 
A. I did, yes. 

Q. Now, this letter received after the letter of September 
24, showing you Government’s Exhibit 35, October 9, 1938: 

“Dear Mr. Arbuckle: 

“Your welcome letter with enclosure reached me yester¬ 
day afternoon. 

“My sister has not been able to submit to the operation 
yet. This delay is due to a temporary illness, originating 
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from her physical condition. And the advice of her physician 
is that she wait a few days until this condition is amelio¬ 
rated before having the operation. 

‘‘Her condition has caused me continued worry, and 
naturally I cannot leave her in proper ease of mind until 
she has been operated upon. 

“I have also been very busy getting this house in condi¬ 
tion for the winter. It has been lying unoccupied for three 
or four years and so is in need of sundry repairs and re¬ 
adjustments. 

“I am very sorry if my enforced absence is placing upon 
you an overload of work, including my duties. I assure you 
I will hasten back to Sherwood at the earliest possible 
moment and I shall keep you advised of the situation here. 

“I had a card from a friend in Washington who states 
that Bob B. passed through on his way to a job in Staunton 
Virginia School for the Deaf and Blind. Also states that 
Bullis School has added three teachers to staff owing to 
size of enrollment. 

“Of course, I have no verification of these statements, I 
merely give them as they come to me. 

“With regards, cordially, 

“R. C. Henderson.” 

Now, is it your testimony that it was between the letter of 
September 24 and the letter of October 9 that Mr. Hender¬ 
son came to Washington? A. That is my recollection, yes. 

Q. You received this letter, did you not? A. I did; that 

is, I presume I did. - 

Q. You recollect it? A. Yes, yes. I don’t deny that. I 
want to sav- 

Mr. Laskey: Just a minute. There is no question pend¬ 
ing. Your counsel will have an opportunity to rehabilitate 

it. 

Mr. Magee: What is that? 

Mr. Laskey: I said “your counsel will have an oppor¬ 
tunity to rehabilitate it.” 

Mr. Magee: I object to such characterization from the 
United States Attorney. 
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I think he should be instructed not to indulge in characteri¬ 
zations. 

The Court: Proceed: 

By Mr. Laskey: 

Q. Do you have any knowledge of the length of time it 
takes to get from Washington to Mr. Henderson’s place 
in Canada by automobile ? A. He used to make it in about 
two days. He drove in the evenings and I think it was about 
two days. 

Q. And he usually took the trip by automobile, didn’t he? 
A. No, no, he did not. He found that driving an automobile, 
especially the one he had, was more expensive than the 
train trip. 

Q. Do you recall whether he had his automobile here with 
him? A. Now, I cannot recall all those things, Mr. Laskey. 

Q. You can recall, however, this little incident with Mr. 
King, and you have no doubt about that? A. Yes. 

Q. And your recollection that Mr. Henderson was there is 
just as certain as that the transaction itself took place? 
A. My recollection is that Mr. Henderson was there. 

Q. And that the transaction took place ? A. That is cor¬ 
rect. 

Q. You have no doubt about either of those? A. I am 
trying—I am trusting to my memory. 

Q. Do you have any doubt about either one of them, about 
Mr. Henderson being there and about the money being 
turned over? A. I have no doubt in the world of the money 
being turned over? 

Q. Do you have any doubt about Mr. Henderson being 
there ? A. My recollection is that Mr. Henderson was there. 

Q. Do you have any doubt about it? A. No. 

Mr. Laskey: That is all. 

Mr. Magee: Step down, Mr. Arbuckle. 

The defense rested. 

The Court: What about this proposition about posses¬ 
sion of the letters? What is the pertinency of that? 

Mr. Magee: Possession? 

The Court: Mr. Laskey’s possession. 
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Mr. Magee: These records have been impounded, your 
Honor, since this investigation started years ago, and they 
have been in the possession of the United States Attorney 
for that entire period of time. 

The Court: What is the pertinency? 

Mr. Magee: The pertinency is I want the jury to know, 
when he is asking, “Do you remember a letter,—” and the 
letter has been impounded for years—the impression then is 
that he is being evasive. I want this jury to know the facts. 

The Court: How were they impounded? 

Mr. Magee: How were they taken ? 

Mr. Laskey: They were left by Mr. Arbuckle in his desk 
when he left the Capitol and were found there. There were 
not impounded. 

Mr. Magee: Weren’t you requested to return them? 

Mr. Laskey: No. 

The Court: I think it is perfectly obvious that he had 
not seen the letters. If you want to stipulate that, of 
course, it is all right. 

Mr. Magee: I understand that request was made a num¬ 
ber of times of the District Attorney for this bunch of let¬ 
ters. 

The Court: We will permit it to be told that when Mr. 
Arbuckle left the Capitol, there was found by the govern¬ 
ment these letters in his desk. 

Mr. Laskey: In his desk and files. 

The Court: And the government has had them continually 
since then, without access to them by Mr. Arbuckle. 

Mr. Magee: Yes, your Honor. 

The Court: We will permit that. 

Mr. Magee: I would like to be heard on my motion. My 
motion is this: 

I want to move, your Honor, for a directed verdict on the 
first count of the indictment. Then I want to renew that 
motion on each successive count of this indictment. 

It is a ten-count indictment, as your Honor knows, and I 
want to state in support of each and every motion, that there 
is an insufficient showing in this evidence to support the 
charge in each and every count of this indictment, and I 
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want to be heard on that, if Your Honor will give me the 
opportunity. 

The Court: I will give you a certain amount of time. 

Mr. Magee: I want to make my point clear on that. 

There is one serious question in that, which we just 
touched on briefly, when we discussed this motion on the first 
one. 

The Court: Tell me the point. 

Mr. Magee: The point is this, that the government has 
brought ten indictments, charging ten acts of embezzlement, 
and the record is silent as to when any single envelope was 
taken; the record is silent as to when any intent to take 
was formed; the record is silent as to any evidence that will 
support embezzlement as it falls down on each and every 
count of this indictment. 

I think it is a very—very important because there is this 
principle of law: This is a criminal prosecution, the Prose¬ 
cuting Attorney has conceded this is not a larceny charge—— 

The Court: I will hear the rest of it tomorrow. I just 
wanted to get your point. 

Mr. Magee: And bear this thought in mind before you go, 
that as to intent, there must be evidence of when this intent 
was formulated, there has got to be, because if it was 
formed when each envelope was taken, let us say, you do 
not have the crime of embezzlement, you have an entirely 
distinct crime, and the decisions on that, there is no dis¬ 
pute in them, the Supreme Court of the United States has 
settled that, and it has been followed in the Federal courts; 
and the evidence is devoid as to when they were taken. The 
Government’s evidence is that,—I suppose—when he went 
over, when they were turned over to him, he took them. 

The Court: I will hear you on that in the morning. 

Mr. Magee: And I want to also renew the original motion, 
with a discussion on that in the morning. 

Motion of the defendant for a direct verdict was renewed 
on all the grounds advanced in support of the motion for a 
directed verdict made at the close of the Government’s tes¬ 
timony, namely: 

(1) Each and every count of the indictment attempts to 
charge under Sec. 100, Title 28, U. S. C. (Criminal Code, 
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Sec. 47) the defendant with embezzling moneys allegedly 
owned by the United States, but the evidence fails to estab¬ 
lish all or any of such charges. 

(2) The evidence fails to establish that the moneys al¬ 
legedly involved were owned by the United States. 

(3) The evidence fails to show that the defendant em¬ 
bezzled moneys of the United States. 

(4) The evidence fails to show that the defendant had 
lawful possession of any of the moneys described in the 
indictment, hence in any of the indictment periods the 
defendant could not in law embezzle said moneys. 

(5) Such evidence as there is in the record tends only to 
establish mere custody of the moneys in question in the 
defendant during the indictment periods and not lawful 
possession, hence the defendant could not in law embezzle 
any of said moneys. 

(6) Such evidence as there is in the record tends only 
to establish that the constructive possession of the moneys 
in question, during the indictment periods and each of them 
remained at all times in the United States, hence the de¬ 
fendant could not in law embezzle any of said moneys. 

(7) The evidence fails to establish, as to all or any of the 
ten counts of the indictment, conversion subsequent to the 
delivery of lawful possession. 

(8) The evidence fails to establish an intent to wrongfully 
convert all or any of the moneys described in the indictment, 
formed after the dates of the delivery of said moneys. The 
record is devoid of any evidence of such a subsequently 
formed intent, hence the crime of embezzlement has not been 
made out. 

(9) The evidence fails to establish the guilt of the defend¬ 
ant beyond a reasonable doubt. 

(10) A verdict of guilty is dependent entirely upon the 
uncorroborated testimony of a principal to a crime, the wit¬ 
ness King, which as a matter of law is insufficient to estab- 
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lish the guilt of the defendant beyond a reasonable doubt 
and presents no substantial evidence of guilt. 

(11) The testimony of the witness King, does not have 
the straight-forward and necessary ring of truth to establish 
unequivocably the guilt of the accused, hence is insufficient 
as a matter of law to support a verdict of guilty. 

(12) Because the indictment alleges ten separate of¬ 
fenses of embezzlement and the evidence has failed to es¬ 
tablish ten separate conversions a verdict of not guilty 
should be directed. 

(13) The verdict is contrary to law and the evidence. 

(14) And for such other grounds as are apparent on the 
face of the record and the evidence herein. 

The Court overruled the defendants motion for a directed 
verdict. Exception noted. 

Opening Argument on Behalf of the United States 

By Mr. Laskey 

Mr. Laskey: Ladies and gentlemen of the jury: 

The charge in the indictment in this case, which, of course, 
is no evidence of the commission of the offense, is that the 
defendant, William W. Arbuckle, received certain moneys, 
10 separate items, represented by Government’s Exhibits 
2 to 11, inclusive; that having received these moneys he 
converted them to his own use; the moneys were moneys of 
the United States, and that he has failed to account for 
them. 

The evidence shows, in addition to those moneys, receipt 
of 10 other sums, represented by Exhibits 12 to 21, inclusive. 

Now, that of course, is a very simple charge, and the evi¬ 
dence supporting that charge is very simple. We have 
shown the receipt of the money. The defendant has admit¬ 
ted it. He acknowledged, insofar as he makes any definite 
acknowledgment, that these are his receipts and that, so 
far as he can tell, this is his handwriting. And I believe you 
have had . an opportunity to examine those receipts in the 
course of the trial. 
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Insofar as the establishment of the receipt of the money 
is concerned there is no dispute in the evidence. The de¬ 
fendant concedes it. He did receive it. He has chosen to 
pitch his defense, not upon the non-receipt of the money, 
or upon any fault of bookkeeping or management of the res¬ 
taurant, but he has chosen to pitch his defense upon the 
single claim that he turned this money over, and you will re¬ 
call how through the case the defense has built up that 
claim. 

And while I am in full recognition of the obligation of 
the Government to establish its charge beyond a reasonable 
doubt, as you have heard it in this Court expounded by the 
Court so many times, yet the very nature of this case and its 
development has relieved the Government of any obligation 
to argue to you the receipt of this money. The contention 
here is the conversion of the money by the defendant. He 
admits its receipt and he says that he did turn it over, that 
the only time he turned it over, the only time he ever had 
anything to do with the money, he turned it over to Mr. 
King, in the last of September or the first part of October 
of 1938. 

You will recall the constant reference to that in the open¬ 
ing statements of defense counsel and throughtout the tes¬ 
timony. “It was turned over.” “It was turned over and 
there was a witness there. That witness was Robert C. 
Henderson. He was there—not 3 feet away. He saw this 
transaction. He is to be called here and he will be called 
here.” You were assured of that repeatedly. ‘‘Not only will 
he tell you but he will tell you the money was turned over, 
because he saw it.” r 

Bear in mind that as the defense has built up this claim 
they have relieved the Government of the obligation of 
saying, or establishing, that the money was turned over 
at any other time, because they concede that never at any 
other time was any money handled or turned over by Ar- 
buckle. It was that one time, and that was the only time 
it could have been. It was shortly after the date of the last 
receipt—although on cross-examination Mr. Arbuckle had 
some slight doubt about that. He said it might have been on 
the very day of the last receipt. But in any event that is the 
only date that it could have been turned over. 
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So that reduces your consideration very materially of this 
case, because the defense has elected to submit it to you 
upon that issue, and they have done so. 

They put the defendant upon the stand and he told you 
that he recalled that incident, that—and I want to be certain 
about his testimony on that, because he has now under¬ 
taken to contradict it in certain material features. He re¬ 
calls that incident. It was the time Mr. King took a vaca¬ 
tion. It is the only time he ever recalls of Mr. King taking 
any extended vacation. And when Mr. King came into his 
office Mr. Henderson was there. And he doesn’t just rest on 
that, because he is recalling for you every incident that 
surrounded and went on in that transaction. He describes 
the envelopes, the contents, what was done with them. And, 
remember this, he recalls details when he wishes, and he re¬ 
called for you that when Mr. King came in he had a con¬ 
versation with Mr. Henderson, a conversation about the 
car and the trip which Mr. King had just taken, about his 
vacation, and Mr. Arbuckle’s testimony was that it was the 
first time that Mr. Henderson had seen him, and that they 
had a conversation there, and the conversation related to 
Mr. King’s trip. Then, after Mr. King and Mr. Henderson 
had that conversation, Mr. King and Mr. Arbuckle sat down, 
in Mr. Henderson’s presence, and then they counted this 
money and it was turned over. 

Now, that wasn’t any inadvertent statement, and it wasn’t 
any statement of something that Mr. Arbuckle did not re¬ 
member, or about which his recollection was not certain, 
because he purported to remember it from the witness stand, 
and he purported to give you the details of it, and he was 
present through this trial, conferring with his counsel, some¬ 
times in disagreement with his counsel as to some agreement 
which had been made with a witness who was to be called, 
directing his counsel, actually conferring with them con¬ 
stantly there at the trial table, hearing their statements, 
hearing Mr. Sedgwick in his opening statement say that this 
witness, who had also been present on other occasions and 
had seen the money delivered there some six times, that 
the witness would tell you about it. 

Then Mr. Arbuckle takes the stand and supports Mr. 
Sedgwick’s opening statement, and he tells us nothing 
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about a hurried trip of Mr. Henderson to Washington. 
No. And I pressed him on that on cross-examination. 
“What was Mr. Henderson doing, how was he employed 
there?” “He was doing some special work for me there 
at the restaurant, checking meal tickets, answering corre¬ 
spondence/ ? No mention of a special trip here for the 
business of the Sherwood School. 

But he said yesterday—and, of course, Arbuckle’s testi¬ 
mony yesterday and Arbuckle’s testimony the day before 
would probably be as different as Mr. Arbuckle’s testimony 
today, because he differs materially—but yesterday he said 
that throughout this trial he recollected the circumstances 
of Mr. Henderson’s supposed hurried trip to Washington, 
and he recollected the fact, if we are to believe him, you are 
to believe that he recollected that when his counsel said 
that Henderson was present and witnessed the delivery of 
the moneys from Mrs. Payne by messenger to Arbuckle on 
six or more occasions, as well as Mr. Henderson’s being 
present on this money being finally turned over. You heard 
that. 

Then he took the stand and testified and he gives you 
nothing, although he is pressed, mark you, for an expla¬ 
nation as to how he recollects Mr. Henderson’s presence, 
he tells us nothing of Mr. Henderson’s hurried trip between 
these two letters to Washington, a trip which we must 
consider to have been for the sole purpose of witnessing the 
turning over of these moneys and providing support for 
Mr. Arbuckle^—who brings here men on wheelchairs to 
testify as to his good reputation, and then takes that witness 
stand and commits a deliberate perjury, and asks you to 
release him. 

Mr. Magee: We think that is not proper argument, and 
we ask Your Honor to withdraw a juror. 

The Court: I think he is arguing Mr. Arbuckle committing 
perjury. 

Mr. Magee: I think it is improper argument. He can 
argue what was done; but that is charging him with another 
criminal offense. 

The Court: I think Mr. Laskey has a right to argue it. 
I will overrule your motion and grant you an exception. 
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Of course,'members of the jury, understand that if you 
do not agree with Mr. Laskey’s argument you may disregard 
it. The same applies to the argument of other counsel. 
Any person who argues the case here—unless you agree with 
it, you will disregard it. The lawyers, when they argue the 
case, can state their views. If you agree, you accept them. 
If you disagree with them, you disregard them. 

All right, proceed. 

Mr. Laskey: Of course, it is difficult for anyone whose 
occupation has to do with what goes on in a courtroom to 
have much respect for a person who takes the stand and com¬ 
mits what that person considers to be a deliberate perjury. 
Perhaps I am vigorous in my argument. 

Mr. Magee: I object to this whole line of argument. 

The Court: All right. 

Mr. Laskey: I have no sympathy with that type of con¬ 
duct; I have to be in court too much and I hate to see the 
processes of the court abused. 

I was talking with another lawyer, who happened to be 
present in the courtroom during the course of the trial, just 
last night, and he said, “How peculiar it is that on some 
occasions the trial of a case seems to depend upon one thing 
which at the beginning of the case no one suspected or had 
any reason to believe would be a material issue in the case.” 
And I thought how true that was in this case, how impor¬ 
tant it had become to this case to establish that Henderson 
was either here or not here, and how vital that had become 
in the course of this development. 

That was no doing of- the Government. We presented 
our case quite simply. Arbuckle was the manager of the 
restaurant. The restaurant was operated as an agency 
of the United States, and received money which was the 
money of the United States. That was established by the 
evidence. The evidence further established that Arbuckle 
did receive this money, as evidenced by his receipts, and 
that he failed to turn it over. That is short, simple, to the 
point, has nothing to do with Henderson whatever. We 
didn’t elect to pitch the case upon this ground, but when 
that election was made by the defense we were prepared 
to meet it. And you will recall the testimony. 

115 
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Henderson is not on trial here. Henderson was their 
star witness, the climax to the case of this “innocent and 
abused man,” this “man of good reputation,” who has 
failed to account for this money, who induced his friend 
of long standing to take the stand and say that he was in 
Washington and saw this when, as a matter of fact, that 
man was in Canada and was in correspondence w T ith the 
defendant, and the defendant was writing to him and was 
sending him money, and the defendant knew and the wit¬ 
ness knew that the transaction did not take place. A fic¬ 
titious transaction; as bold and vicious an attempt to mis¬ 
lead a jury in a court of justice as I have ever seen. 

Now, can there be any any doubt about the evidence in 
this case? The defense has pitched their case upon this 
transaction, that it took place in Arbuckle’s office in Hen¬ 
derson’s presence. They built that up to a climax. Then 
Henderson takes the stand to culminate that climax and he 
said, “Yes, I was here; yes, I saw the money turned over.” 
And this was on direct examination, mind you. “I was here - 
through the month of September. I was checking meal 
checks. My recollection is certain on that. I remember 
King going away on his vacation. I remember during that 
vacation that money came to Mr. Arbuckle from Mrs. 
Payne. It was in white envelopes.” And counsel showed 
him white envelopes. “He put it in his desk drawer and 
locked it. And then I remember when King came back. 
Then Arbuckle opened this desk and pulls it out and turns 
the money over to Mr. King, and I was there. I had been 
there all month. Sometime early in October I went up to 
Canada.” He doesn’t say that he had been up to Canada 
and came back, and went back again in October. 

And then, after he had testified to that deliberate per¬ 
jury, he is confronted with these letters and he is advised, 
after reading the letters, that he left Washington after a 
few days here, a few days intervening between the trip 
through the South, he left Washington sometime before 
September the 2nd, because on September 2 he was in On¬ 
tario, Canada, writing to his friend and patron, Mr. Ar¬ 
buckle, advising Mr. Arbuckle of his whereabouts, and on 
September 2 he writes and tells him in great detail of his 
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motor trip up to Canada, and he writes and tells him the dif¬ 
ficulty he had had with the automobile, the situation of him¬ 
self and his two sisters, one of whom was in eminent need of 
an operation, and then he continues to write him through the 
month of September, and on September 24 he writes him and 
tells him of the business of the school, and he doesn’t con¬ 
template any return. At that time he says it will be ten days 
or two weeks before he comes back, and on October 8 he is 
still there. Then he says, “No, I wasn’t in Washington 
from September the 2nd through December, 1938.”- And 
after I had gotten that admission from him, I let him go. 

He seemed to be an old man. There wasn’t any use in 
hammering him further. He had committed in your pres¬ 
ence, in the presence of a court of justice, a crime against 
the very foundation of our jury system and our system of 
jurisprudence and justice. But he was let go with that—an 
old man, a broken old man, who had been lead to that by his 
friend Mr. Arbuckle. 

And then, after consultation with Mr. Arbuckle—and you 
will recall the busy conference over there when that bomb¬ 
shell burst on their star witness—after conference with the 
defendant, counsel arose for redirect examination, and 
they seized upon one of these letters that refers to a time 
when Mr. Henderson really was in Washington, a few days 
between that trip through the South and then he went 
North, and they say, twisting the language of that letter 
after conference with the defendant, “Now, doesn’t that 
refresh your recollection, weren’t you here last in Sep¬ 
tember for three weeks or so?” and he says, “Yes, that 
is right, I was here,” and then they sit down. And then it' 
is necessary to attack this poor old man again—not at¬ 
tacking him unfairly, but to attack him with his own let¬ 
ters, sent to his friend and patron, Mr. Arbuckle. 

So we asked him. He remembers that trip. He had 
gone North to get his sister established in a new house, 
was concerned about his sister’s operation. How was it 
he came back? Did somebody send for him? “No, I just 
came back because it was time to come back.” 

We read him the letter of September 11. He hadn’t 
thought about coming back then. Then he says, “It must 
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have been sometime about the middle of the month when 
I came back, because it was time to go back.” Then it 
was necessary to take him up to the letter of September 
24, and in that letter he says, “I won’t be back for ten 
days or two weeks.” And then he says, “I wasn’t plan¬ 
ning on coming at that time.” 

“Well, did anything unusual happen, did anything call 
you back?” 

“No, I wasn’t thinking of coming; at the time I wrote 
this letter, Sister was still in a serious condition, we were 
expecting to operate shortly, I wasn’t going to leave her 
in that condition. I was fixing the house for the winter, 
it needed carpentry work and I had to do it. 

“I am going to stay here at least ten days more.” 

And the next letter is October 8. “Yes, I was still there” 
—after reading that letter—“I was there. I didn’t come, 
and I didn’t come between the letter of October 8 and the 
letter of October 17, after refreshing .my recollection from 
that letter, nor did I come between October 17 and Novem¬ 
ber 3, nor between November 3 and November 5, or No¬ 
vember 5 and November 8 or 9, and I didn’t come between 
the November letters, November 20, November 30, I didn’t 
come between those letters, or before those letters, I didn’t 
come before the letter of December 13,1 was still there, and 
then in that letter I said, ‘I am sorry for my extended ab¬ 
sence, I will be back, come hell or high water, after Christ¬ 
mas, by the first of the year.’ ” 

He says that and then he is let go again, and that is the 
state of his'.evidence. He hasn’t been recalled to that 
stand. The Government has no need to recall him. His 
last statement was that he was not here, he didn’t take 
any trip and he didn’t see this transaction in September 
of 1938. 

Then you see the frantic efforts of counsel. They even 
called here a young boy who saw him in 1939, hoping that 
somehow they could get that boy to say that he saw him 
in 1938, in September. They call in here a retired lieuten¬ 
ant colonel of the Army who used to see Mr. Henderson. 
They are trying to contradict this man Henderson, who 
says he didn’t come down here. 


165 


Mr. Arbuckle, his friend, is now trying to contradict 
him, when he finally tells the truth. The lieutenant colo¬ 
nel is called in. The colonel can’t say that he saw him in 
September or October. He was quite frank about it. 
Think of the desperation of counsel, when they are asking 
you to consider such evidence as evidence in support of 
the defendant, Arbuckle. 

Now, as I said, we are not trying Henderson; we are 
trying Arbuckle. These letters are only important for 
contradicting Henderson. They serve their purpose in 
that. They couldn’t have done any better because, after 
referring to these letters, Mr. Henderson says, “No, I was 
not here.” 

This elaborate build-up that the defense has gone through 
is false, and they tied that turning over of that money so 
tightly to Henderson that now they can’t, they realize, by 
any stretch of the imagination, shake it loose, and they 
. are hoisted by their own chain. 

They know that they can’t get away from it, because 
Arbuckle says “there never was any other time when I 
had money of the restaurant, there never was any other 
time when Mr. King took an extended vacation, there 
never was any other time that I turned the money over 
to Mr. King.” This is their sole chance, and they tied 
that so tightly to Henderson that they can’t now shake it 
loose. They tied it so tightly to Henderson that Arbuckle, 
Henderson’s friend and supporter, is now willing to try 
to impeach his own witness and his own friend, when that 
poor old man finally and relunctantly has to tell the truth, 
that he wasn’t here from September through December. 

But that is not enough for his pal. No. Now that he 
has got Henderson in the soup, he wants to put him in 
further and contradict him again. That is the type of 
friend Mr. Arbuckle is. This pious perjurer of “good 
reputation,” this sanctimonious man who brings these 
character witnesses here. Good Lord: I bet now that 
they know what has happened, they wish they had never 
come. To think that a man can sit there and subject those 
> who mistakenly had confidence in him to that ignominy of 
giving character testimony for a perjurer. 
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I submit to you that upon this case Arbuckle knew 
throughout the case what he was doing, he had received 
these letters, he was sending money to Henderson the en¬ 
tire time, and there never was in Arbuckle’s mind a doubt 
as to where Henderson was in September of 1938. 

Now, in view of that testimony, and that election, made 
by the defense, not by the Government, I ask you sincerely 
to reject this perjured case, and announce by your verdict 
a verdict that will support the processes of this Court, 
as well as to give the defendant his just deserts for his 
embezzlement. 

• •••••• 

Argument on behalf of the defendant by Mr. Magee and 
Mr. Sedgwick. 

• ••###• 

Closing Argument on Behalf of the United States 

By Mr. Laskey. 

Mr. Laskey: If the Court please, ladies and gentlemen: 

In the beginning I think probably—I have reflected upon 
it quite seriously during the noon hour, and the only ex¬ 
cuse I have for having done it was because of being so 
outraged at the flagrant perjury to which I referred in my 
opening argument—but probably my remarks were such as 
to impugn responsibility to counsel, and if the jury or 
anyone in the courtroom understood them as such I want 
it known that I did not intend to impugn to either Mr. 
Magee or Mr. Sedgwick responsibility for the perjury that 
has come from the stand in this case. I know them both. I 
know them both as honorable representatives of the bar. 

I think perhaps my sense of outrage, through the abuse 
that has been practiced on this Court and on you members 
of the jury, has also led me to overlook to some extent the 
elements of the case—because we are always faced with 
them. I want to go back to some of the defense made and 
reiterated by counsel, whether they are technical or not, 
because the Government in this case, as in every case, un¬ 
dertakes to establish to your satisfaction and beyond a 
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reasonable doubt by the evidence the charge which it brings, 
and if it fails to do that the Government is at all times 
satisfied with your verdict. 

It is my duty to present the case to you, and I submit 
to you in this case, independently of the nature of the man 
Arbuckle, that we have shown you his embezzlement, by 
the records and by his own admissions. 

Now, there are some points referred to by Mr. Magee that 
I want to take up. 

I understood his argument to be that Mrs. Payne said 
that she had turned the checks over to Mr. Arbuckle. Mrs. 
Payne, according to my recollection, and according to the 
record, did not say that. She said that in one or two 
instances—and she was certain that there could not be more 
than two—she might have cashed checks, and that they 
would have been turned over to Mr. Arbuckle. I am refer¬ 
ring now, so that my recollection will serve me, to page 41 
of the record, where Mrs. Payne was being cross-examined 
by Mr. Magee: 

The question was: 

Q. Did you cash any checks from the register? A. I 
may have cashed one or two.” 

And then he again asked her: 

“Q. And you cashed a number of checks? A. I didn’t 
cash more than one or two small checks.” 

And counsel asked: 

‘ ‘ Q. Where are those checks ? ’ ’ 

And counsel then intimated that a number of checks were 
turned over to Mr. Arbuckle and that they, were then dis¬ 
covered at a later time in the Anacostia Bank. There are 
no checks in evidence in this case. 

But I want to direct your attention to Government’s Ex¬ 
hibit 19—and I think counsel has overlooked it—because 
Government’s Exhibit 19 supports implicitly Mrs. Payne’s 
testimony. It is dated 9/22/38. It is the same type of slip 
Mr. Arbuckle turned over to her every morning. And there 
is written out, “Received from Mrs. Payne for deposit, 
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$90 cash and check for $10, Senator 0’Mahoney,” signed 
“W. W. A.” 

' So, when there were checks, Mr. Arbuckle considered it 
important enough to put it on that receipt. And that is the 
only receipt bearing a notation that there were checks in¬ 
cluded in the cash for deposit. And you can examine every 
one of them and you will see that to be true. 

Now, there has been a lot of reference made by counsel to 
checks turning up in the October deposits but there aren’t 
any checks here in evidence. My recollection of the testi¬ 
mony on the checks, I think, is pretty clear. 

Mrs. Payne said that the only man who cashed checks was 
Mr. King; while Mr. King was away no checks were cashed. 
The receipts bear that out. In only one instance, Senator 
O’Mahoney came to Mrs. Payne and cashed a check. And 
that they wouldn’t cash checks while Mr. King was away. 
But here was a Senator requesting, probably, that his per¬ 
sonal check be cashed, and people employed there probably 
think it unwise to go against the dictates or wishes of a 
Senator in the small amount of cashing n $10 check. Per¬ 
haps they might have reason to believe, in "he instance of 
Senator O’Mahoney and other Senators, tha^ they would be 
perfectly justified in cashing checks out of Government 
funds for an officer of the Government. 

But there is no single check in evidence in this case. 
When Mr. King returned, of course, the usual practice 
resumed. Checks were cashed and appeared in the de¬ 
posits made. There is no single deposit here to account 
for the money represented by those receipts, receipts where 
Mr. Arbuckle acknowledges the receipt of money, and in 
one instance there he gets a check he thinks it important 
enough to note that on the receipt, and that is the only place 
checks come into the evidence, except in the testimony of 
Mr. Arbuckle, if you can believe it. 

Mr. Magee: And Mr. Koontz. 

Mr. Laskey: I rely on my own recollection of the testi¬ 
mony and submit the question to the jury. 

Mr. Magee: I ask that that testimony be read to the jury. 

Mr. Laskey: The jury’s recollection is sufficient. 



169 


Mr. Magee: I object to that interpretation of the evi¬ 
dence. I am entitled to have it read. They are entitled to 
have it read. 

The Court: What was the argument? 

Mr. Magee: He says Mr. Koontz, as I understand his 
argument, did not testify that there were September checks 
in the October 3 and 7 deposits. 

The Court: Well, you can look it up in the record. 

Mr. Laskey: It begins on 63, starts on 63, I think, and 
continues on the next page. 

I went over that testimony quite carefully in the noon 
recess. I don’t think Mr. Koontz said anywhere that he 
saw any September checks. If I am mistaken, I will be 
glad to have counsel correct me. 

I want to take up and answer some of these questions that 
counsel has referred to. 

One of the questions was: Why was Senator Byrd here? 
Senator Byrd was here because I called him to the witness 
stand. In prosecuting a case and representing the Govern¬ 
ment I am going to call whatever witnesses I think proper. 
If I do not think it proper to call a witness, I will not 
call him. If I have witnesses here under subpoena, because 
I anticipate the case might take a certain turn, I am going 
to keep them here. If I don’t need them I will not call them. 

Just as I wouldn’t have used the letters if they hadn’t 
had the temerity to put a man on that stand to testify 
he was in the United States when he was in Canada. I 
wouldn’t have used those letters otherwise. Senator Byrd 
was here because I called him as a witness, and because 
counsel had raised objection to statements of a witness, a 
very technical question, that the money here was not the 
money of the United States. Then it became necessary to 
establish that point, and Senator Byrd, who had been on 
that committee, the Rules Committee, which had jurisdic¬ 
tion over the Senate Restaurant, had knowledge of the 
facts, and he was called and was permitted to testify to it. 
There were rulings by the Court that his testimony is 
proper. That is why Senator Byrd was here. That disposes 
of question No. 1. 

And why didn’t I comment on the Government witnesses? 
Well, one reason I did not do that, I think I have already 
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referred to. I was so outraged and so incensed at the 
testimony put on by the defense that possibly I let that 
destroy my judgment in giving to you the entire case. But 
another reason I didn’t comment on it is that I didn’t need 
to comment on it. The reason I didn’t need to comment on 
the Government witnesses’ testimony is that the defense 
concedes practically everything they say except one point, 
and they pitched their entire case on that point. They 
say that Arbuckle turned the money over to King. And that 
is the only point in the case of any materiality. All of these 
checks, they don’t have anything to do with it. All of the 
deposits, they don’t affect that receipt one single bit. Ar¬ 
buckle acknowledged receiving that money and giving those 
receipts and he said he turned it over to King on this par¬ 
ticular occasion. 

I didn’t eiect to pitch the case on that basis. They did it. 
And I argued it on that basis and I am going to continue to 
do so. And I submit to you that that is the way it was 
presented to you until the thing blew up in their face, and 
now they are trying to go back and pick a technical point 
and say we didn’t comment on this and that, and try to get 
you, on that basis, to ignore what they themselves con¬ 
sidered to be the most important element in the case until it 
blew up on them. 

That is why I didn’t comment on the Government wit¬ 
nesses. I didn’t need to. They were corroborated in every 
single thing that is material to the charge here by the posi¬ 
tion the defense took in this case. 

And then there was some question: Why was Mr. King 
discharged? Well, I don’t know why he was discharged. 
We are not trying King here. He is not a defendant in this 
case. Arbuckle is the defendant. Arbuckle is charged with 
getting this money and with not turning it over. I don’t 
care and I don’t think it material to the case why the 
Rules Committee saw fit to relieve King of his responsi¬ 
bility. That is not an issue in this case. That is question 
No. 3. 

Now, there is one other question: Why should there be 
this break in the letters? and I am going to refer to that 
later. I want to answer some of these other questions. 
I am going to come back to that. I want to mark it—this 
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break counsel referred to as a month, but which, as I cal¬ 
culate, from September 24 to October 8, one of the short 
months- 

Mr. Magee: Half a month. 

Mr. Laskey: “Where are the investigators and the usual 
witnesses ?” 

Well, obviously, this isn’t the usual type of case. We did 
call an investigator here, and you recall that he was about to 
take the stand, a stipulation was made, and the pay roll 
came in. Ordinarily you know from your service here in 
court that the things an investigator learns are largely hear¬ 
say and can’t be repeated on the witness stand. Other 
things he learns, he turns over to the Government so they 
can use them—as we have used these receipts in this case 
and the payroll record. The pay roll record, incidentally, 
was signed by Mr. Arbuckle, and he describes himself as 
“Manager of Kitchens and Restaurants.” That is Govern¬ 
ment’s Exhibit 22. 

So that is why the investigators were not called. They are 
here. They have been waiting. One of them was to be called 
and there was a stipulation as to his testimony, so there was 
no need for him to be called. 

“Why wasn’t there any rebuttal?” 

Do you need to rebut something you have already broken 
down? They put the man Henderson on as their star wit¬ 
ness. They said he was here and they tied this entire 
transaction up to Henderson. I had these letters. No¬ 
body has questioned my right to use them and put them 
in evidence. Naturally, if Mr. Henderson and Arbuckle 
knew I had them, they wouldn’t swear Henderson was in 
Washington when he was in Canada. But no one has any 
right to challenge my right to use those letters. They are 
here and they positively refuted the defendant’s case, be¬ 
cause they gave positive rebuttal to their main contention, 
and I was satisfied to let the case rest there. 

Not the defense, no. You saw them sweat and strain here 
to try and produce somebody to contradict Henderson after 
he said he was not here. Poor man, who had been caught 
in one perjury, and then induced by questions to make an- 
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other one, and he is caught in that. Now they can’t change 
him around again, so they are going to try to get some¬ 
body else to say the man was here when he wasn’t. 

That is why there wasn’t any rebuttal. Those letters were 
sufficient rebuttal to everything the defense had claimed. 
There wasn’t any rebuttal needed. 

I am not going to take up your time by putting on a lot of 
witnesses in rebuttal testimony when it isn’t necessary, 
when we have established everything we need to establish. 

Now, there was some question about these burned records. 
You recall counsel’s opening statement was that he was go¬ 
ing to produce evidence on that. And he calls this man, 
who says he smelled smoke, went downstairs, and here was 
this man burning records, and he said, “Who told you to 
burn them?” and this man said, “Mr. King told me”, and 
then he said, “You are not burning old records, you are 
burning new records.” An he goes upstairs and tells Mr. 
King. 

Counsel in his opening statement said that Mr. King didn’t 
show any concern and didn’t apparently have the direct 
charge of burning the records. But when this witness took 
the stand he said, when he reported that to King, that King 
sent him back downstairs to tell the man not to burn the 
new records, to burn the old ones. 

There isn’t a single thing in this case that shows that those 
records in any way effect the charge in this case. There 
isn’t a single missing record here that affects the charge. 
Counsel haven’t referred to any. All we can gather from 
Raff el’s testimony is that there were some food checks down 
there and that those were records that were being burned, 
and that King had directed the man to burn the old records 
to make room, and King reiterated that when Raffel told 
him about it. There isn’t one suggestion in the testimony 
here that there was anything improper in the burning of 
those records. You can’t keep meal checks forever. 

I didn’t call Douglas because I didn’t need him. I will 
keep witnesses here so that if the evidence takes a turn 
where their testimony might become material, I can use 
them. 

Have you finished going over Koontz’s testimony? 
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Mr. Magee: Yes. Here it is. Read those questions (in¬ 
dicating). 

Mr. Laskey: I will go back a little further: (reading) 

‘ ‘ Q. Have you looked over the photographs of these checks 
recently, or the out-of-town checks? A. To which checks 
then do you refer? 

“Q. The out-of-town checks that were deposited in Oc¬ 
tober. A. I don’t believe I understand your question. 

“ Q. I said, have you looked over the photographic records 
in the bank of the October checks, or checks that were 
deposited in this account in October? A. Some of them, 
yes. 

11 A. And don’t you know, of your own personal knowl¬ 
edge, that those checks bear the endorsement of Mr. King? 
A. Yes, I do. 

A. And the checks that were deposited in the month of 
October, you know as a fact that some of those checks 
were checks that were dated in September, don’t you, Mr. 
Koontz? A. That is right.” 

I beg counsel’s pardon. That apparently is correct and 
some of those checks were dated in September evidently 
and the witness did testify to it and my recollection was 
mistaken. 

Why is it that they haven’t produced here those checks? 

Mr. Magee: They are your checks. 

Mr. Laskey: I refrained from interrupting counsel in his 
argument , although there were numerous occasions where 
I thought he was mistaken. 

Counsel knows he has the power of subpoena. Counsel 
knows he can produce here, under process of Court, any¬ 
thing he wants. 

Counsel knows that if he had a single check that had been 
turned over to Mr. Arbuckle it would have been very help¬ 
ful and very valuable testimony to him. 

No such checks have been produced. 

Naturally checks dated in September might appear in 
the deposits in October. The last deposit ticket we have 
there is September 30. Persons don’t always cash their 
own personal checks. Now, you notice that these were— 
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I believe some of them at least were out-of-town checks—. 
they might have been sent in and cashed at the restaurant. 
If it were of any materiality to counsel’s case, such thorough 
and industrious gentlemen would not have left that stone 
unturned; when they had seen and known of the checks 
themselves, they would not choose to leave that issue un¬ 
determined and undecided. 

And one of the other questions which Mr. Sedgwick argued 
was: Would an embezzler be so foolish as to give receipts? 
The answer to that is that every embezzler that comes into 
court has made a mistake somewhere or we wouldn’t have 
him here. Every embezzler, dealing with funds and records, 
has got to get possession of the money. 

Mrs. Payne wasn’t going to turn that over and have no 
record of it. She has started to make deposits. Mrs. 
Payne had made those deposits on a duplicate slip. She did 
make the deposits. She was mistaken about having them 
entered in the book. They were entered on a duplicate slip. 

But she was not mistaken about having been in Washing¬ 
ton when she was really in Canada. That is the kind of 
thing that brands a man a perjurer, not a mistake in the 
duplicate slip rather than the bankbook. After what Mr. 
Arbuekle referred to as the lapse of 4 1 / 4 years—Mr. Ar- 
buckle, who knew where Henderson was, who has Hender¬ 
son’s letters in his house, who brings him down to court to 
testify for him. 

No, it isn’t just the little mistake like Mrs. Payne made 
that brands a person a perjurer. You have seen me here 
in court a number of times during the course of this month. 
You have never heard me accuse anyone of perjury. But 
you have never seen anything like Arbuekle and Hender¬ 
son in this court this month. And I hope you never do again. 
I hope I never do because it disgusts me and I can’t get 
over it. 

Now, there is this last question- 

Mr. Magee: Mr. Laskey has run about eight minutes over¬ 
time. Might we have an additional eight minutes? 

Mr. Laskey: If you want to take it now. 

Mr. Magee: No, I will do it when you finish. 



175 


The Court: I will give you three more minutes, Mr. 
Laskey. 

Mr. Laskey: Your Honor was going to advise me as to 
time. 

The Court: There were some interruptions and I had to 
take time out for that. You are a little overtime but I will 
let you go two or three minutes. 

Mr. Laskey: May I have five minutes, Your Honor. I don’t 
want to impose on counsel or the Court, but there is a point 
I intentionally save for last. 

The Court: All right. 

Mr. Laskey: It has to do with the last question that I 
have left unanswered of Mr. Sedgwick: Why should there 
be this break in the letters? 

Of course, if I was as sensitive as counsel, I might say 
they are accusing the Government of suppressing the evi¬ 
dence, but I don’t think they intended it that way, and I 
don’t take it that way. 

This impressive break from September 24 to October 8— 
and October 8 is the postmark—and Mr. Henderson acknowl¬ 
edged the handwriting on the envelope, October 8, P. M., is 
the postmark—he did date the letter October 9, but that is 
an understandable mistake; I wouldn’t call him a perjurer 
for that—but the break, September 24, 1938, to October 8, 
that big gap there—letter No. 1: 

“September 24. 

‘ 1 Dear Mr. Arbuckle : 

“I hope that you will be able to read my writing. I have 
just come in from having a strenuous workout with ax 
and saw, cutting up wood, and this has left me a bit shaky. 
Your letter reached me yesterday. Many thanks for the 
enclosure.” 

In other words, Arbuckle had just written him. 

“My sister has not as yet had the operation but her con¬ 
dition is such that its immediate performance is imperative. 
We have been delayed in having the doctor because of un¬ 
avoidable delay in getting the services of the surgeon that 
we want. He was recommended to us by two physicians who 
are old friends of our family. He (the surgeon) has been 
absent on vacation in Europe, but has now returned. 
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“We plan to take my sister to the hospital here and have 
the operation as soon as possible—some day next week 
we hope. 

“I cannot leave her, in peace of mind, until it is done and 
my sister is on the way to recovery. This means that I 
cannot report for duty for probably ten days or two weeks 
yet.” 

And then he says it may be necessary to put an assistant in 
his place. And he goes on to describe about the operation 
and the reason he can’t leave. And he doesn’t leave, and 
there isn’t any break in this correspondence, because the 
letter of October 8 is still in the same vien. He says: 

“Your welcome letter with enclosure reached me yester¬ 
day afternoon.” And this is on October 8, because that is 
the postmark, that i^ the day it was mailed. (Continuing 
reading). 

“My sister has not been able to submit to the operation 
yet.” 

If he had just been down here, Arbuckle would know it. 

“This delay is due to a temporary illness, originating 
from her physical condition * * 

If he had been here, Arbuckle would know it. 

“Her condition has caused me continued worry, and 
naturally I cannot leave her in proper ease of mind until 
she has been operated upon.” 

Then he is recounting what he has been doing in this 
period from September 24 to October 8, when Arbuckle has 
been corresponding with him. He says: 

“I have also been very busy getting this house in condi¬ 
tion for the winter. It has been entirely unoccupied for 
three or four years and so is in need of sundry repairs 
and readjustments. 

“I am very sorry if my enforced absence is placing upon 
you an overload of work, including my duties.” 

And he continues about what he has had in correspondence 
from Washington during this period. 
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The thing is obvious on the face of it, particularly when 
you recall that the man Henderson is the type of corre¬ 
spondent who, after taking a trip up there by motor in 
September, consumes two or three pages of handwriting 
telling his friend Arbuckle about his trip. He had just left 
Washington a little while ago and had been in touch with 
Arbuckle. But in the letter of October 8 he doesn’t make a 
single reference to a recent trip. He refers to repeated cor¬ 
respondence from Washington and what he has been doing 
during this time, why his sister hasn’t yet had the opera¬ 
tion. It is obvious on the face of it that the man Henderson 
was in Canada, as he finally said, he stayed there, and that 
Arbuckle knew it. Arbuckle is charged with the responsi¬ 
bility for producing that testimony here in court and I ask 
you in all seriousness to give that its proper place in this 
case. 

The defense has conceded throughout all of the material 
elements, the receipt of this money, and they pitched it on 
turning the money over, and they said it could only happen 
in that one particular way at that one particular time, and 
it could only happen in Henderson’s presence. 

I have shown to you, ladies and gentlemen, that it could 
not have happened in the way which they say it did. We 
submit the case to you, in all sincerity, and ask for a verdict 
of guilty as indicated, and in that way strike out this perjured 
defense. 

The Court’s Charge to the Jury 

The Court: Members of the Jury: The charge against 
the defendant is a number of violations of the law of the 
United States which reads, so far as it applies here, as 
follows: 

“Whoever shall embezzle any money of the United States 
is guilty of a crime.” 

The indictment in this case is made up of ten counts 
which undertake to charge the crime of embezzlement, it 
being stated that on separate days during the month of 
September, 1938, Mr. Arbuckle received money into his pos¬ 
session which he later wrongfully converted to his own use 
and benefit. 


12 b 



178 


The indictment in the case, as I think I have had occasion 
to tell you before, is simply a charge whereby a case is 
brought to the attention of the court and the defendant is 
told that he is required to meet, and does not, in any manner 
constitute evidence against him. Of course, you will not 
treat it as such in this case. 

I have granted a prayer of the defendant to this effect 
which reads in the following language, and which correctly 
states the law:—I may say to you that in the course of this 
charge I will have occasion to read to you a number of 
prayers for instructions which were offered which I feel 
correctly state the law. Sometimes I undertake to state it in 
my own language and then read to you the instructions so 
that there is some repetition, but counsel have the right in 
this jurisdiction, before they argue the case, to take up with 
the judge the matters which they think correctly state the 
law, so that they will not argue something differently to the 
jury, and that was one of the occasions of my having 
you withdraw from the room, when we discussed these 
matters, and where the judge states that he will instruct 
the jury in this language, then counsel understands he has 
the right to argue to that effect as to the law when he is 
arguing to you. This is one of the prayers I have granted 
and, as I say, I shall read a number of them to you in the 
course of the charge: 

“The Court instructs the jury that the indictment is not 
to be considered as evidence in the case; it is only a means 
of informing the defendant of the nature of the charge 
against him.” 

Now, in this case, as in every criminal case which is sub¬ 
mitted, in point of fact, every case which is submitted to a 
jury, whether it is criminal or civil, it is the duty of the 
judge to explain the law of the case, and it is the duty 
of the jury to find the facts. In each sphere the respective 
party is supreme. In other words, you must take the law 
from the judge as it is given to you and the judge has no 
business and no part in invading your prerogatives so far 
as the facts are concerned. It is your privilege and your 
duty to make the findings of fact, and while I try in every 
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case not to indicate any opinion one way or the other with 
respect to the facts, yet if you should gain the idea that 
I had an opinion, one way or the other, it would be your 
duty to disregard it and make your own independent finding. 
It is your duty to follow the law as I give it to you, but it is 
your function to decide the facts in the case and you do that 
free from any control of the judge. 

I want you to bear that in mind in this case because, 
whenever I review, or if I do undertake to review any of 
the evidence in the case, and should overlook some of the 
conditions, or some of the points that you think should con¬ 
trol so far as the facts are concerned, it is your recollection, 
it is your judgment that controls, not mine. But in the 
law, you follow what I tell you. 

Now, under the law, so far as this case is concerned, 
embezzlement occurs where the following events have been 
committed by a person. These events which I am going to 
mention to you constitute what are called the elements of 
the crime. First, the defendant, as the agent or employee 
of the United States, having received money of the United 
States into his possession by virtue of his employment, as 
such agent or employes thereafter wrongfully converts the 
said money to his own use or benefit. That is the crime of 
embezzlement and it is a different crime from stealing or 
purloining. There is another form of stealing or purloining 
which consists of the unlawful taking of money from an¬ 
other, money or other property from another, with a wrong¬ 
ful intent to deprive the owner of that property, or money 
and that intent existing as of the time of the taking. 

In an embezzlement case, you have a rightful receipt 
of the money or of the property and later a wrong¬ 
ful conversion of the money. Therefore, in the embezzle¬ 
ment case the mind in the beginning is an innocent mind, 
that is, as of the time of receiving the money and there later 
comes a time when this party who has received into his 
possession money or property as the agent, clerk or servant 
of another, gets the idea that he will appropriate to his 
own use, and then with that idea and wrongful intent, does 
appropriate it to his own use. 
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I have granted a prayer in that respect which has been 
offered in this case and which correctly states the law as 
follows: 

“The jnry are instructed as a matter of law that in order 
for Government to establish the charges in the indictment 
it must be proven beyond a reasonable doubt that the 
defendant converted the monies in question after the time 
when those monies are delivered into the possession of the 
defendant. If the Government has failed to prove beyond a 
reasonable doubt that a felonious conversion by the defend¬ 
ant, pursuant to an intent formed after the delivery of those 
monies to the defendant occurred, then the defendant is 
not guilty of the charges laid in the indictment.” 

Now, there is one form of stealing from what is known as 
lawful custody of a person as distinguished from possession. 
That is, one will get property into his charge not as an 
agent or employee but as one whose position is solely that of 
a holder of money. Then if he wrongfully converts that 
money the crime would be stealing or larceny, not embezzle¬ 
ment. And I have granted a prayer in that connection, 
which states the law in this language correctly: 

.“The jury are instructed as a matter of law that if the 
monies in question were delivered over to the defendant 
for the purpose of retaining mere custody of the monies for 
delivery to the witness, King, or for deposit into the Ana- 
costia Bank by reason of his position as manager of the 
restaurant, then the jury are charged as a matter of law 
that that physical possession is not the possession required 
by the law, and the defendant is not guilty of the charges 
laid in the indictment.” 

On the other hand, if a party has gotten money into his 
possession as agent for the party to whom it belonged, has 
received it by reason or by virtue of his position, that is to 
say, his agency did give him the right to receive the money, 
then he would not be a mere holder, he would be a holder and 
receiver by virtue of his employment, and if then he made a 
wrong conversion of the property, the crime would be em¬ 
bezzlement, as charged here. 
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Now, the government claims in this case that the de¬ 
fendant received the money by virtue of his position as 
manager, agent and employee. In other words, that he 
had the right to receive them by reason of holding that 
position, that that was part of his job of manager, that it 
extended to the receipt of monies, and therefore, having 
the right to get the funds the Government says that he 
did get them, and having gotten them, he wrongfully,— 
having gotten them properly at the time, that the time 
came when he later converted them to his own use and 
benefit, tending to deprive the United States of its own¬ 
ership in the money, and therefore, the crime of embezzle¬ 
ment was committed. 

Now, in that connection I have granted another prayer 
which has been offered by the defendant and I will read 
that to you before I explain the defendant’s position in 
this regard so that you may follow their position after 
you hear what the law in that regard is: 

“The jury are instructed as a matter of law that the 
crime of embezzling is distinct from the offenses of steal¬ 
ing or purloining monies of the United States. In order 
to establish the charge of embezzlement, the jury must 
find that the Government has established beyond a reason¬ 
able doubt that the monies in question came into the pos¬ 
session of the defendant by reason of his employment as 
manager of the Senate Restaurant and further find that 
after said property came into the possession of the de¬ 
fendant that the defendant converted the said monies to 
his own use. 

“The term ‘possession’ in law has a different meaning 
from the term as used in the ordinary course of human 
affairs. In law the actual physical possession of money 
or property is not necessarily the kind of possession re¬ 
ferred to in the indictment. Thus, if the jury find from 
the evidence that the defendant was a mere custodian of 
the monies in question and had only custody thereof, then 
the offense charged has not been established.” 

Now, the defendant makes the claim that it was not a 
part of Arbuckle’s job to receive these monies; that his 
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job was to manage the restaurant, take care of its affairs, 
other than the financial affairs and other than the money- 
affairs, he testifying in the case of Senator Neeley as 
Chairman of the Rules Committee, who have seen fit to 
fix the duties of the parties in the Senate Restaurant, did 
not confide to him, or did not delegate to him, or give to 
him, the right to receive monies, and therefore, that on 
these several occasions in September, on this one course 
of occasions, during the absence of Mr. King, when he did 
receive the monies, they came into his custody and not into 
his possession, and that if there was a wrongful conver¬ 
sion in that instance, it would be a wrongful conversion 
directed against his custody and not against his wrongful 
possession, and that vrould not be the crime described in 
this indictment, or any of the crimes described in this 
indictment. 

Now, that is a point in this case for you to consider be¬ 
cause a party is entitled to be advised before he comes 
into court of the nature of the charge he is required to 
meet. If the charge is embezzlement, then, of course, the 
Government has to prove the crime of embezzlement. If 
it develops that the man committed,—I mean, if the proof 
shows or tends to show that he committed larceny, and 
there is no charge of larceny in this case, it wouldn’t be 
proper to convict him. 

So, therefore, in this case you are to consider which 
position is correct. Is the government correct in its posi¬ 
tion that Arbuckle obtained the monies in this case by 
reason of his duties as manager of the restaurant, that 
it was part of his duties to receive this money. If it was, 
then you approach another proposition: Did he wrong¬ 
fully convert those monies to his own use and benefit? If 
you find that, then the crime of embezzlement is made out. 
On the other hand, if you should find that he did a wrong 
and that it was a different wrong from embezzlement, that 
is, a wrong of embezzlement, stealing, and that he had 
no right to receive these monies in the course of his busi¬ 
ness, but they were simply turned over to him by Mrs. 
Payne or Mrs. King, to hold for Mr. King’s return, that 
he was mere custodian, then the crime wouldn’t be em- 
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bezzlement, it would be larceny, and that isn’t charged 
here. 

Now, every wrongful conversion involves an intent on 
the part of the party who committed the conversion to de¬ 
prive the owner of his property and money, or whatever 
it is claimed was converted. It involves an evil mind, a 
mind that has, for its purpose, the defrauding of another. 
Of course, if Mr. Arbuckle received this money properly 
and held it, didn’t use it for his own benefit, didn’t intend 
to steal these monies, there came a time when he turned 
them back over or accounted for them, he is not guilty of 
any crime whatever. So therefore, when we speak of a 
wrongful conversion, we speak of a mind that is bent upon 
doing wrong, and a mind that is bent upon defrauding 
another. 

There is one other element in this crime of embezzlement 
which I have defined to you in this particular case and 
that is that the money must have been that of the United 
States, must have belonged to the United States. In that 
connection, I have granted a prayer which correctly states 
the law in the following language: 

“The jury are instructed as a matter of law that before 
they can find the defendant guilty of any of the charges 
contained in the indictment, they must first find that the 
Government has proved beyond a reasonable doubt that 
the monies in question were the property of the United 
States. If, from all of the evidence, the jury has a doubt 
based on reason that the monies described in the indict¬ 
ment are not the property of the United States, then the 
jury must return a verdict of not guilty in favor of the 
defendant.” 

Now, it is true that that is an element of the offense. 
If this money belonged to any person or party other than 
the United States, even if it had been wrongfully con¬ 
verted, it would not constitute the crime as charged here. 
However, the sole evidence in this case, so far as my 
recollection goes, is that the money was that of the United 
States and therefore, if you believe that evidence beyond 
a reasonable doubt, which, as I recall it, hasn’t been con- 
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tradicted, then that element of the offense has been estab¬ 
lished. 

Now, I think perhaps it might be of some use to you 
for me to call to your attention that this indictment is 
made up of ten counts and to undertake to state to you 
the theory of the government’s case. If, afterwards, you 
do not think I have stated it adequately, you can remem¬ 
ber Mr. Laskey’s argument, as you see it, and see whether 
you agree with it or not. But, my understanding of his 
position, that of the government, is something after this 
manner: That with respect to each one of these counts Mr. 
Arbuckle received the monies mentioned in them and that 
he gave a receipt for them. 

Now, there was some,—I think 19 receipts in this case, 
weren’t there? 

Mr. Laskey: 20, Your Honor. 

The Court: 20 receipts in this case, 10 of which consti¬ 
tuted what the government claims were receipts for mon¬ 
ies in the sums mentioned in each of the ten counts. 

Now, the government maintains that when Mr. Arbuckle 
obtained that money he didn’t deposit it in the bank and 
that while he got it properly in the beginning by virtue 
of his employment, he didn’t make any other accounting 
for it, that he didn’t turn it over to Mr. King, or to any 
other person so that the United States would get the bene¬ 
fit of it. 

The Government furthermore claims, upon the basis of 
the testimony of Mr. King, that Mr. Arbuckle, in effect, 
acknowledged it by saying that on several occasions he 
would take up the monies that he hadn’t accounted for, 
that is what the government claims is the effect of what 
Mr. King said, and that that indicates that having lawfully 
and properly received these various sums on the different 
days, there came a time when he used it for his own benefit 
and never did account for it, and that he intended to de¬ 
fraud the United States out of its ownership on it, there¬ 
fore that the claim of embezzlement was made out. 

Now, the defendant’s claim is on a different basis. I 
am speaking now more particularly now of the circum¬ 
stances which occurred. The defendant claims that the 
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monies were given to Mr. Arbuckle in envelopes which 
were brought to him by a messenger, that Mr. Arbuckle 
didn’t count the monies, that in some instances, he didn’t 
even open the envelopes, those that were sealed, and that, 
as a matter of course, he gave a receipt in each one of 
these instances, and that then having given the receipt, 
and not having had any dealings with the bank, he put 
these envelopes in a drawer of his desk and locked the desk 
and kept the money there. Then when Mr. King returned 
from his vacation Mr. Arbuckle turned over the envelopes 
to him with all of the money that he had received,—and 
some of these envelopes up to that time hadn’t been un¬ 
sealed. Then he claims that in the presence of Mr. Hen¬ 
derson, Mr. King checked the contents of these envelopes 
and found all the money there and that it fitted in with 
this statement which had been turned over by Mrs. Payne, 
and that he went on out, having stated that the accounts 
were correct. 

Now, if that is true, there would be no appropriation 
and the defendant wouldn’t be guilty of any crime, of 
course, whatever, and it would be your duty, under those 
conditions, to return a verdict of not guilty. I have re¬ 
ceived to the point claimed by the defendant that these 
monies didn’t come into the lawful possession of Mr. 
Arbuckle in any event. I reviewed that testimony, which 
they claim is correct, and have instructed you as to that 
regard. Of course, you will bear that in mind without the 
necessity of me repeating it to you. 

In this case, as in every criminal case, the defendant 
is presumed to be innocent until his guilt is established 
beyond a reasonable doubt. The law of our country pre¬ 
sumes that people do the right thing and it places the bur¬ 
den upon the prosecution to establish the guilt of any 
person charged with a crime by what is described as 
“beyond a reasonable doubt.” 

A reasonable doubt does not mean a doubt that fades on 
second thought. Sometimes we have misgivings or doubts 
that, when we analyze them, fade away. When we reason 
with them we find those doubts do not abide with us, do 
not stay with us. At other times we find that when we 
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have a doubt in our minds, and we reason with it, that 
doubt persists and makes us pause or hesitate. This is an 
important matter which we have to decide and, having 
analyzed that doubt, and reasoned with it, in the light of 
1 the testimony, it causes us to pause or hesitate. 

If we have that kind of a doubt under our law it is 
necessary that we should acquit a defendant. Therefore, 
in this case, as in every criminal case, the defendant is 
| presumed to be innocent, and that presumption remains 
with him until his guilt is established to the satisfaction 
of the jury, and in this case, to your satisfaction, beyond 
a reasonable doubt. 

I have granted some prayers at the request of the de¬ 
fendant in that regard, which state the same thing I have 
told you in different language, and correctly stated, so I 
will read them to you: 

“The Court instructs the jury that the defendant, William 
W. Arbuckle, at the outset of this trial is presumed to be 
• innocent. He is not required to prove himself innocent, or 
i to put in any evidence at all upon that subject. In consider¬ 
ing the evidence in this case, you must look at that evidence 
1 and view it in the light of the presumption with -which the 
law clothes the defendant, that he is innocent, and it is a pre¬ 
sumption that abides with him throughout the trial of the 
case until the evidence convinces you of his guilt beyond a 
reasonable doubt, and to a moral certainty. 

“The Court instructs the jury that a reasonable doubt is 
that state of the case, -which, after comparison and consid¬ 
eration of all the evidence, leaves the minds of the jurors in 
1 that condition that they cannot say they feel an abiding 
1 conviction to a moral certainty of the truth of the charge. 
! The burden of proof is upon the Government. All the pre¬ 
sumptions of law, independent of evidence, are in favor of 
i innocence, and every person is presumed to be innocent until 
he is proved guilty. If upon such proof there is a reasonable 
doubt remaining, the accused is entitled to the benefit of it 
by an acquittal, for it is not sufficient to establish a prob¬ 
ability, though a strong one, arising from the doctrine of 
chance, that the fact charged is more likely to be true than 
the contrary, but the evidence must establish the truth of 
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the charge to a certainty that convinces and directs the un¬ 
derstanding, and satisfies the reason and judgment of the 
jury. ,, 

And this correctly states the law: 

“The Court instructs the jury that circumstances of sus^ 
picion, no matter how grave or strong, are not proof of 
guilt, and the accused is entitled to a verdict of Not Guilty, 
unless the fact of his guilt is proved beyond a reasonable 
doubt to the exclusion of every reasonable hypothesis of his 
innocence consistent with the facts proved.” 

I might put that in different language. Of course, a jury 
should not convict on mere suspicion, and more than that, if 
you find two hypotheses of innocence, that is, if you find two 
assumptions of innocence, on the state of this testimony, 
after you analyze it through on one assumption there is in¬ 
nocence, on the other assumption is guilt, and you cannot 
make up your minds which prevails, then your verdict must 
be Not Guilty. 

It is necessary, for the Government to prevail in its case, 
that it exclude by the testimony every reasonable hypothesis 
of innocence, and it must do that by testimony believed by 
the jury beyond a reasonable doubt. 

There is one other point in this case: 

“The Court instructs the jury that every material fact 
whether direct or circumstantial, essential to the establish¬ 
ment of the guilt of the accused, must be proved to the sat¬ 
isfaction of the jury beyond a reasonable doubt, and that a 
reasonable doubt upon the whole case, or as to any material 
fact essential to guilt, entitles the accused to a verdict of 
Not Guilty.” 

You remember when I undertook to define the elements of 
this offense I mentioned to you that they were called the 
elements of the offense. Each one of these elements must be 
established to your belief, beyond a reasonable doubt. That 
is in effect that this last prayer instructs you, although the 
language is a little different. 

Now, there have been introduced into evidence in this case 
witnesses who have testified to the good character of the 
defendant. The defendant is entitled to bring in evidence of 
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his previous good character for such weight as the jury sees 
fit to give to it. In some instances a jury might be con¬ 
vinced by that testimony that the party under charge of 
wrongdoing, or the charge of a crime, was not such a person 
as would commit that type of crime, or would not commit the 
crime. So therefore, you have a right to see fit to say that 
that evidence of previous good character convinces you of 
the defendant’s innocence and raises reasonable doubt in 
your mind as to his guilt, and you have a right to acquit on 
that type of testimony, alone, if you wish to do so. There¬ 
fore, I have granted an instruction in this case, which cor¬ 
rectly states the law as follows: 

“The jury are instructed that the circumstances of a 
case may be such that an established reputation for good 
character would alone create a reasonable doubt, although 
without it the other evidence would be convincing.” 

Now, of course, it is true that in some instances that a 
party with a previous good reputation and having an ex¬ 
cellent character commits wrong, commits crime. We have 
some instances of that known to the law and known to the 
experience of those who observe and therefore, the evidence 
of good character doesn’t necessarily indicate to you that 
the man is innocent, or that the defendant is innocent. On 
the other hand, it is proper to be received and you have a 
right to say, if you find that testimony raises a reasonable 
doubt in your mind, that you will acquit on the basis of that 
testimony, even though without it, you would believe the 
defendant to be guilty. In short, you deal with that testi¬ 
mony and give it such weight as you think proper, you being 
the sole judges with regard to it. 

Now, by the way of cross examination of some of the de¬ 
fendant witnesses as to his good reputation, the District At¬ 
torney properly asked some questions with regard to 
whether those witnesses had heard some claim being made 
that the defendant had given I. 0. U.’s over there which he 
hadn’t taken up later, or that he had given checks which 
came back marked insufficient funds. I think most of the 
character witnesses said they hadn’t heard anything about 
it. I believe one of them said he heard something about it 
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and didn’t believe it, didn’t put any credence to it, and it 
didn’t affect bis judgment. 

The District Attorney had the right to ask those ques¬ 
tions because he had the right to claim that if they had heard 
those things it might affect the credibility of those witnesses, 
he would have a right to argue, that would be his contention, 
that if they had heard those things, they shouldn’t come in 
here and say he had a good reputation. 

But that question, that line of questioning by the District 
Attorney, isn’t any indication that Mr. Arbuckle did this, 
and it isn’t any evidence that he did any wrong in connection 
with it, and it would be unjust and unfair for you to draw 
any improper conclusions, so far as Mr. Arbuckle is con¬ 
cerned, in that regard. There is no testimony in this case 
that he gave I. 0. U. ’s that he didn’t take up, or that he gave 
checks which were returned for insufficient funds. If that 
had been offered, testimony of that kind, the Court would 
have doubtless ruled it out of the case, because we get off on 
collateral issues there. So that, as far as this record is con¬ 
cerned, Mr. Arbuckle is absolutely innocent of that but it 
was a proper question and the District Attorney was well 
within his rights in that line of questioning. 

When you come to determine this case, members of the 
jury, size up the witnesses and draw deductions from their 
testimony as you would do if you considered them if they 
came before you to give testimony with respect to an im¬ 
portant matter in your daily business lives. What is the 
manner of his testimony? Is it clear, is his recollection 
positive, does he know what he is talking about, is he frank, 
is he withholding matters, does he have any prejudice, does 
he have any bias, does he have any reason to color his testi¬ 
mony? You put those tests to a witness and draw your 
deductions from them, and you have a perfect right to apply 
those tests, and it is your duty to apply those tests in the 
courtroom, and you draw reasonable inferences from testi¬ 
mony, the testimony that you think is true, and that is the 
way in which you are able, or will be able, we trust, to render 
a fair and impartial verdict, doing equal justice to both 
sides. 

Now, in this case, I have granted a prayer which deals 
with the testimony of the witness King. I do not indicate 
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to you that these are the circumstances. I do not indicate 
to you that they are not. It is for you to say whether they 
are or not. I am simply indicating to you what the law is 
and you apply it as you think it should be applied in the 
light of the testimony: 

“The jury are instructed as a matter of law that if they 
believe from the evidence that the witness King placed on 
the stand by the prosecution knew of conversions of funds 
described in the indictment and that he wilfully concealed, 
suppressed or withheld information of the conversions, then 
he was a participant in the offenses and his testimony should 
be scrutinized and received by you with great care and 
caution.’ ’ 

That means that if you should find by this testimony that 
Mr. King was a party to any wrong which is attributed to 
Mr. Arbuckle and he wilfully suppressed it, or hid it, then 
he is put in the category of an accomplice who, in the ex¬ 
perience of the law, has a temptation to throw off on the 
other man, and therefore you should receive his testimony 
with great care and caution. Of course, if you don’t believe 
that against Mr. King, then that is a different situation. 
Then this rule doesn’t apply. It is for you to decide whether 
you think that he did wilfully suppress or conceal testimony 
in this case. 

With regard to the witness Henderson, this case has 
turned around his testimony to some extent in the closing 
stages, and, of course, it is true that it is not Mr. Henderson 
who is placed on trial here. It is a rule of law that if a jury 
believes that any witness in the case, whether it be Mr. 
Henderson or any other witness, or a witness in any case, 
wilfully testifies falsely with regard to any material facts, 
you have a right to disregard his entire testimony. You can 
consider part of it if you wish. Sometimes people may wil¬ 
fully testify falsely and still tell the truth on other matters. 
It is for you to say whether he did testify wilfully falsely or 
not, whether he was here and able to see the money paid 
over or not. 

You can approach that testimony, and should approach 
it, as you do other testimony in the case, putting to it the 
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test of reason, tlie test of logic, and whether it is convincing 
or not, and draw your conclusions with regard to it. Of 
course, in the final analysis, however, we are not trying Mr. 
Henderson at this stage, and the question for you to de¬ 
termine is the guilt or innocence of the defendant Arbuckle. 

I think, if you will apply these tests of reason, put the test 
of logic, put the test of the strength on the one hand, or the 
fraility on the other hand, and the motives of the parties, 
and manner of testifying, you will have the possibility given 
to you of rendering a fair verdict in this case. 

Therefore, I submit it to you on that basis. 

Now, Mr. Laskey, have you anything further to suggest? 

Mr. Laskey: Nothing further, your Honor. Thank you. 

The Court: Have you, Mr. Magee ? 

Mr. Magee: May we approach the bench for a moment, 
Your Honor? 

The Court: Yes. 

(Side-bar conference as follows:) 

Mr. Magee: Before the jury goes out I want to renew for 
the purpose of the record, my objection to the entire line of 
argument of Mr. Laskey, charging persons with perjury. 
It is improper for the United States Attorney to make that 
argument. The Supreme Court has condemned it as being 
the one thing the prosecutor should not do. I feel that it 
has prejudiced this defendant and that we should have the 
withdrawal of a juror and a mistrial declared. 

The Court: I will overrule your objections. I will grant 
you an exception. 

Mr. Magee: Yes. 

And, your Honor made the statement that if they believe 
the story told by our witnesses is true, then they should 
acquit. 

I take the view that the Government must establish its 
case beyond a reasonable doubt. 

The Court: I will tell them that. 

Mr. Magee: And, of course, I object to the whole theory 
of the charge, that this is the property of the United States, 
that there is any evidence which will support each and every 
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or any one of the ten charges in the indictment; I object 
further to the Judge taking the position that there is some 
evidence to establish an intent as of the date after the re¬ 
ceipt of the money, that the record is silent, and in view of 
that fact, it is improper to send this case to the jury. 

And I object to the court failing to instruct the jury to 
bring in a verdict of not guilty, that that would be the only 
thing proper under the evidence in this case. 

The Court: Overruled. Exception. 

Mr. Laskey: You covered the right of the jury to consider 
the manner of the witness and his bias, but I don’t think you 
stated it in so many words in connection with considering a 
witness’ testimony, the jury may consider his interest in the 
outcome of the case. 

Mr. Magee: Yes, he said that. 

The Court: Yes. 

Mr. Laskey: Very well. 

(End of side-bar conference.) 

The Court: Members of the Jury, there was one matter 
brought to my attention by counsel which perhaps I should 
clarify. 

The indication was made to me that in the course of my 
instructions to you, I mentioned that if you believe the posi¬ 
tion of the defendant is true, then you would find him not 
guilty. Well, that is true, but that doesn’t mean that you 
necessarily have to believe his position, because the duty 
being upon the Government to establish its case beyond a 
reasonable doubt, it is the law that if the government fails 
to convince you as to its position, you must render a verdict 
of not guilty, regardless of what you believe of the defend¬ 
ant’s case. 

I want that to be made perfectly plain to you, because I 
think it is fair and proper that it should be. The Govern¬ 
ment must establish its case beyond a reasonable doubt 
regardless of whether you believe the defendant’s case as 
made out. 

You may take the case, select a foreman from amongst 
your midst, and try to arrive at a unanimous verdict. 
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Verdict of the Jury 

On January 29,1943, the jury returned a verdict of guilty 
as indicted. 

On February 2,1943, defendant filed Motion in Arrest of 
Judgment, Motion to Set Aside the Verdict and for Judg¬ 
ment for the Defendant and a Motion for New Trial. (These 
Motions appear in full in the Clerk’s Transcript.) 

On February 11, 1943, defendant filed a Motion for New 
Trial on the ground of Newly Discovered Evidence, Sup¬ 
porting Affidavit and Memorandum. (The Motion and sup¬ 
porting documents appear in full in the Clerk’s Transcript.) 

On February 20, 1943, defendant was released on bond. 
(Order appears in full in transcript.) 

On March 26, 1943 the Court filed a Memorandum Opin¬ 
ion. (Opinion appears in full in the Clerk’s Transcript.) 

On April 22, 1943 the Court overruled all motions filed 
after verdict by the defendant and sentenced defendant to im¬ 
prisonment from four to eighteen months. Exception noted. 
Defendant released in custody of his counsel. (Orders ap¬ 
pear in full in the Clerk’s Transcript.) 

On April 28, 1943 defendant filed Motion to Vacate the 
Orders Overruling the defendant’s Motion in Arrest of 
Judgment, Motion to Set Aside the Verdict and for Judg¬ 
ment for the defendant and Motions for a New Trial and To 
Set Aside the Judgment of Conviction; or in the alternative, 
to Vacate and Set Aside the Judgment of Conviction and 
Alter and Modify the Sentence Imposed. (These Motions 
appear in full in the Clerk’s Transcript.) 

On February 16, 1944 the Court overruled the Motion of 
defendant filed April 28,1943. Exception noted. The Court 
granted the alternative Motion filed April 28,1943, vacated 
and set aside the judgment and sentence and imposed a new 
sentence of imprisonment from four to seventeen months 
and placed the defendant on probation. Exception noted. 
(These Orders appear in full in the Clerk’s Transcript.) 

On March 14, 1944 the Court extended the time within 
which to file the Bill of Exceptions and Assignment of 
Errors to and including May 1,1944. (This Order appears 
in full in the Clerk’s Transcript.) 

13 & 
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Stipulation 

It is stipulated that all of the original exhibits received 
in evidence may be transmitted to the Court of Appeals in 
original form and are incorporated herein by reference. 

Certificate 

The foregoing is all of the testimony, evidence and pro¬ 
ceedings or the substance of all the testimony, evidence and 
proceedings, had and heard on the trial of this case from 
the beginning thereof through the final judgment therein, 
and all of the exceptions reserved on behalf of the 
defendant. 

And thereupon, and as all of the said exceptions were 
duly noted and allowed as aforesaid and duly entered upon 
the minutes of the Court, and because the testimony, evi¬ 
dence, proceedings and exceptions hereinbefore recited do 
not fully appear of record, in order to make the same a part 
of the record herein, which is hereby ordered so that the 
defendant may have his case reviewed, the defendant by his 
attorneys moves the Court to approve, settle, sign and seal 
this, the Bill of Exceptions, so that the same may hence¬ 
forth be preserved and made of record, and to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, which 
Motion is granted by the Court; and thereupon the defend¬ 
ant tenders this, his Bill of Exceptions, and requests the 
Court to approve, settle, sign and seal the same, which is 
accordingly done, now for him this 10th day of May, A. D. 
1944. 

By the Court: 

BOLITHA J. LAWS (seal) 

Justice. 

Approved: 

CHARLES B. MURRAY, 

Assistant United States Attorney, 

Attorney for the Plaintiff. 

WARREN E. MAGEE, 

PAUL J. SEDGWICK, 

Attorneys for the Defendant. 
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(Filed April 12, 1944, Charles E. Stewart, Clerk.) 

In the District Court of the United States for the 

District of Columbia 

Criminal No. 68,155 
United States, Plaintiff, 
vs. 

William W. Arbuckle, Defendant. 
Designation of Record 

Now comes William W. Arbuckle, defendant, by his at¬ 
torneys, and designates the parts of the record in the 
above-entitled cause which he desires to have included in 
the transcript, said parts being considered sufficient for 
the questions raised on appeal, namely: 

1. Presentment and indictment filed July 29, 1941. 

2. Arraignment and plea of “Not Guilty” of September 
26, 1943. 

3. Minute entry of January 25, 1943 denying Motion for 
a continuance and empanelling a jury. 

4. Verdict of the jury returned on January 29, 1943. 

5. Motion in arrest of judgment, Motion to set aside 
verdict and for judgment for defendant and Motion for 
new trial filed February 2, 1943. 

6. Motion for new trial on ground of newly discovered 
evidence, accompanying affidavit, points and authorities 
in support of Motion, and application for bail filed Feb¬ 
ruary 11, 1943. 

7. Order allowing bail entered February 20, 1943. 

8. Memorandum opinion (Laws, J.), filed March 26, 
1943. 

9. All Orders, the sentence and minute entries of April 
22, 1943. 

10. Motion to vacate the Orders over-ruling the defend¬ 
ant's Motion in arrest of judgment, Motion to set aside 
the verdict and for judgment for the defendant, and Mo¬ 
tions for a new trial and to set aside the judgment of 
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conviction, or, in the alternative, to vacate and set aside 
the judgment of conviction and alter and modify the sen¬ 
tence imposed, filed April 28, 1943. 

11. All Orders, the sentence and minute entries of Feb¬ 
ruary 16, 1944. 

12. Notice of appeal (filed in duplicate) of defendant 
filed February 21, 1944. 

13. Order extending time within which to file Bill of 
Exceptions and Assignment of Errors, filed March 14, 
1944. 

14. Bill of Exceptions of defendant. 

15. Assignment of Errors of defendant. 

16. This Designation of Record. 

17. Clerk’s certificate to the transcript. 

WARREN E. MAGEE, 

720 Munsey Building, 
PAUL J. SEDGWICK, 

Barr Building, 
Attorneys for Defendant. 

The foregoing Designation of Record is satisfactory to 
the United States and is hereby consented to. 

EDWARD M. CURRAN, 

United States Attorney. 


(Filed April 12, 1944, Charles E. Stewart, Clerk.) 

In the District Court of the United States for the 

District of Columbia 

Criminal No. 68,155 

United States, Plaintiff, 
vs. 

William W. Arbuckle, Defendant. 

Order for Preparation of Transcript 

It appearing that the defendant herein has filed his Des¬ 
ignation of Record and that counsel for the plaintiff has 
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agreed to that Designation of Record, it is by the Court 
this 12th day of April, 1944; 

Ordered that the Clerk of this Court be, and he hereby 
is, directed to proceed with the preparation of the parts 
of the record designated in the defendant’s Designation 
of Record. 

MATTHEW F. McGUIRE, 

Justice . 

Agreed to: 

CHARLES B. MURRAY, 

Asst. TJ. 8. Atty. 


District Court of the United States for the District 

of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered 1 to 51, both inclu¬ 
sive, and 212, 213 and 214, to be a true and correct tran¬ 
script of the record according to designation of record by 
counsel filed and made a part of this transcript, and in 
accordance with Rule IX of Criminal Appeals Rules of the 
Supreme Court of the United States (292 U. S. 660), as 
Amended, in cause entitled United States, Plaintiff, vs. 
William W. Arbuckle, Defendant, Criminal No. 68155, as 
the same remains upon the files and of record in said 
Court, except the following: 

The Bill of Exceptions approved by the Court, pages 
numbered 52 to 211, both inclusive, is included herein. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of May, 1944. 

C. E. STEWART, 

Clerk. (Seal.) 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 

January Term, 1944 

Special Calendar 


No. 8700 


WILLIAM W. ARBUCKLE, Appellcmt, 

vs. 

UNITED STATES OF AMERICA, Appellee. 


BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

Appellant (defendant below) was indicted on July 29, 
1941 for allegedly embezzling money of the United States 
in violation of Section 47 of the Criminal Code, U. S. C., 
Title 18, Sec. 100. The indictment contains ten counts 
charging ten separate embezzlements (Jt. App. 1 1-8). 

Appellant was arraigned and pleaded not guilty on Sep¬ 
tember 26, 1941 (Jt. App. 9). A trial was had before a 
jury. The jury returned a general verdict of guilty as 
charged (Jt. App. 10). Motions of appellant in arrest, for 
judgment n. o. v. and for a new trial (Jt. App. 10-23) were 
filed, argued and denied (Jt. App. 34, 35). An application 
for bail was allowed (Jt. App. 23, 24). On April 22,1943, 

i The abbreviation “Jt. App.” refers to the Joint Appendix filed with this 
Brief. 
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appellant was sentenced to imprisonment for a period of 
four to eighteen months and was admitted to bail (Jt. 
App. 35). 

On April 28,1943, appellant filed Motions for a rehearing 
of the poste verdict Motions filed by appellant, or in the al¬ 
ternative, to vacate and set aside the judgment of conviction 
and alter or modify the sentence and for probation (Jt. App. 
35-37). 

On February 16, 1944, the District Court vacated and 
set aside the judgment entered on April 22, 1943 (Jt. App. 
38), reduced the sentence to a period of four to seventeen 
months and placed appellant on probation for one year 
(Jt. App. 38). Appellant appealed from the judgment of 
February 16,1944. Appellant’s Notice of Appeal was filed 
February 21, 1944. An Assignment of Errors (Jt. App. 
39-42), Bill of Exceptions (Jt. App. 43-194), Designation 
of Record (Jt. App. 195, 196) and Record on Appeal 
(Transcript of Record) were duly filed. 

The jurisdiction of this Court is invoked under Section 
101, Title 17, District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE. 

Appellant is a resident of the District, residing at 3618 
Albemarle Street, N. W. He is married and has a daughter 
twelve years of age and a son six years of age. Appellant 
was born in Lewisburg, West Virginia, in 1S94. Appellant 
was educated at Greenbrier Military Academy, Hampton 
Sidney College and Princeton University (Jt. App. 99). 
Appellant has been an instructor and teacher of athletics 
and mathematics at Porter Military Academy, Cluster 
Springs College, the Friends School and the Sherwood 
School (Jt. App. 100). 

During the First World War appellant enlisted in the 
Army Air Service and was transferred and commissioned 
as an Artillery Officer (Jt. App. 100). 
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Appellant’s reputation for honesty and fair dealing is 
excellent and was proven by testimony of leaders in the 
community and in Congress (Jt. App. 93, 94,115,116). 

Early in 1935, appellant was asked by Senator Neeley, 
Chairman of the Rules Committee of the Senate, to come 
to the Capitol to assume a position in the Senate Restaurant. 
Appellant accepted and was employed by Senator Neeley 
of the Rules Committee to carry out his contacts with Sena¬ 
tors and their secretaries pertaining to restaurant matters, 
to supervise the employment of help at the restaurant, to 
have general oversight over the menus, with specific in¬ 
structions that all financial, bookkeeping and fiscal matters 
were to be the duties of one Edward Harvey King, who 
had handled such matters for the restaurant for many years 
(Jt. App. 100, 101). 

King’s duties involved the receipt and disbursement of 
funds of the restaurant (Jt. App. 56, 101). The authority 
to sign all checks of restaurant funds was vested in King 
(Jt. App. 56, 103). In September of 1938, near the first 
of September, King left on his vacation (Jt. App. 43, 103). 
After King left the cashier, Gertrude Payne, received the 
monies of the restaurant for deposit and made two deposits 
(Jt. App. 44). Sometime in September, Mrs. Payne turned 
over certain of the funds of the Senate Restaurant to appel¬ 
lant. According to Mrs. Payne, she did this for the purpose 
of having appellant deposit the money for her (Jt. App. 44). 
According to appellant, after King left on his vacation, Mrs. 
Payne telephoned appellant, stating she was apprehensive 
about the safety of the receipts, complaining that she had 
no facilities for getting to the bank in Anacostia and ex¬ 
pressed concern about keeping the funds in the restaurant 
over night, as the restaurant had been entered several times. 
She asked if she could not send these funds to appellant 
for him to hold in custody for her (Jt. App. 103). 
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Thereafter, the daily receipts which Mrs. Payne desired 
to deposit were placed in envelopes and either delivered by 
Mrs. Payne to appellant or delivered to him by messenger. 
Upon the receipt of these envelopes, appellant gave Mrs. 
Payne receipts therefor. Government Exhibits 2 to 11 were 
receipts given by appellant for the funds which are de¬ 
scribed in the ten Counts of the indictment (Jt. App. 44, 
103, 104). Government Exhibits 12 to 21 were the receipts 
for other days’ receipts of Mrs. Payne, delivered to appel¬ 
lant, which the Government did not charge were embezzled 
in any of the ten counts of the indictment (Jt. App. 44). 

For her own personal record, Mrs. Payne, in her hand¬ 
writing, prepared a personal memorandum purporting to 
give the readings of the cash register records and a com¬ 
parison of the reading with the receipts given for the funds 
of the restaurant delivered to applicant. In Addition to 
containing certain columns prepared by Mrs. Payne, Gov¬ 
ernment Exhibit 22 bore certain figures and prejudicial 
handwriting notations of King (Jt. App. 44-52). On the 
return of King from his vacation to resume his duties at the 
Senate Restaurant, appellant’s testimony, which is cor¬ 
roborated by the witness Henderson (Jt. App. 120,121) and 
by certain other facts of record," is that he turned over all 
of the envelopes received frm Mrs. Payne with all of the 
monies and checks in them to King (Jt. App. 104-107, 120, 
121 ). 

King, upon whose testimony the entire case of the Gov¬ 
ernment depends, gave very evasive testimony about the 
funds in question. King, on direct examination by the pros¬ 
ecutor, stated that at no time after 1938 did he receive from 
appellant the equivalent of the sum of money represented 


2 September checks, cashed in the restaurant, which were placed in the 
envelopes Riven by Mrs. Payne to Appellant (Jt. App. 44. 49) were endorsed 
by Kins and deposited early in October in the Anacostia Bank (Jt. App. 57). 
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by the receipts (Government Exhibits 2 to 21), (Jt. App. 
55). Further, on direct examination, King stated that 
there were no deposits made to cover any of the funds de¬ 
scribed in the receipts (Jt. App. 54). 

At this stage of the case, the trial court inquired as to 
whether or not King made any report of the fact that the 
record showed the receipt of money and no money to show 
for it, or did King ever make any report of the fact that he 
was short in his accounts (Jt. App. 54). In reply, King 
admitted that he never made any such report to anyone 
(Jt. App. 54). 

On cross-examination, King demonstrated that he knew 
absolutely nothing of his own personal knowledge about 
the deposits made of September proceeds in the Anacostia 
Bank or was not telling the truth about them. The total 
amount of the receipts given by appellant is $2,328.93. The 
witness King, on direct examination, testified that no por¬ 
tion of these proceeds was ever turned over to him or ever 
deposited in the bank. On cross-examination, King first 
admitted that, on receiving from Mrs. Payne her personal 
memorandum (Government Exhibit 22) of September 
transactions at the restaurant, lie did receive some cash 
from Mrs. Payne (Jt. App. 59). When questioned about the 
amount of this cash, which would necessarily determine the 
amount of any deficiency, if any, King testified he did not 
know how much cash he received from Mrs. Payne (Jt. App. 
59). The witness King admitted receiving the original rec¬ 
ords, the register tapes and the paid out slips (C. 0. D. 
slips) as well as other data from which Government Ex¬ 
hibit 22 was prepared (Jt. App. 60). 

When King was asked if he did not testify that in excess 
of $1900 had not been paid to him by appellant, the witness 
replied that he did not remember, though such testimony 
had been given on the preceding day (Jt. App. 60). When 



6 


pressed, King then said that the monies, represented to 
have been deposited with appellant ( which are the monies 
which allegedly were embezzled ), were turned over to him 
by Mrs. Payne (Jt. App. 60). 

First King insisted that there were no funds shown on 
ihe deposit book of the Anaeostia Bank (Jt. App. 61) rep¬ 
resenting any of the funds described in the receipts (Gov¬ 
ernment Exhibits 2 to 21). Then King changed his testi¬ 
mony and again admitted that these monies had been given 
him by Mrs. Payne (Jt. App. 62). On further cross-exami¬ 
nation, he changed his story again and stated that he did 
not receive any part of the $1900 represented by the re¬ 
ceipts (Jt. App. 62). Later King admitted that at least 
$181.71 had been paid out of this $1900 by Mrs. Payne for 
supplies used in the restaurant (Jt. App. 62). King also 
admitted that an additional sum of $65.04 should be credited 
against the $1900 “shortage” (Jt. App. 62). 

At this point in the trial, the trial court questioned King 
at length to ascertain whether or not he could testify as to 
whether or not the funds received from Mrs. Payne approxi¬ 
mated $1400.00, $100.00, $500.00, $1,000.00 or $1700.00, and 
his final reply was no he could not (Jt. App. 64). 

On further cross-examination King first denied knowledge 
of two deposits of funds of the restaurant made in Septem¬ 
ber, taking the position that they were made without his 
authority (Jt. App. 67), but later admitted such testimony 
was not correct (Jt. App. 70). King later admitted that an 
additional $403 should be credited against his alleged short¬ 
age, which was the amount of two deposits made by Mrs. 
Payne (Jt. App. 71). Then, when asked the direct question 
—if he did not receive from appellant on the witness’ return 
from his vacation every single penny by way of checks and 
cash and C. O. D. credits as shown on the receipts (Govern¬ 
ment Exhibits 2 to 21)—King admitted that he received that 
from Mrs. Payne (Jt. App. 71). 
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King further admitted that he deposited in the Anacostia 
Bank portions of the proceeds represented by appellant’s 
receipts which were the funds allegedly embezzled (Jt. App. 
76). 

King again changed his testimony and denied that he 
deposited in the Anacostia Bank any September checks 
that were cashed in the Senate Restaurant during the 
month of September (Jt. App. 77). Later, King changed 
this testimony and said he could not tell whether he did or 
did not make a deposit of such checks (Jt. App. 78). The 
records of the Anacostia Bank pertaining to the Senate Res- 
taurant account showed that checks deposited in October 
by King and bearing the endorsement of King were checks 
dated in September (Jt. App. 57). Government witness, 
Gertrude Payne, testified that all September checks cashed 
by her in September were placed with other September 
proceeds in the envelopes which were delivered to appellant 
(Jt. App. 49). Appellant testified these envelopes and their 
contents (including such September checks) were given to 
King (Jt. App. 105, 106). 

Over the objection of the appellant, Government Exhibits 
2 to 21, comprising the receipts of the appellant, including 
receipts given for monies not charged to have been embez¬ 
zled, were received in evidence. In addition, Government 
Exhibit 22, the personal memorandum of the witness Payne, 
bearing the prejudicial figures and notations of King that 
$1484 was due him as September proceeds of the Senate 
Restaurant, was received in evidence over the objections of 
appellant (Jt. App. 87-92). 

As there was some question as to whether or not the 
witness Henderson had not confused another transaction 
occurring between appellant and the witness King (Jt. App. 
141) with the transaction involving the delivery of the mon¬ 
ies in question by appellant to King, in view of the prose¬ 
cutor’s contention that Henderson was in Canada on the 
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occasion of the latter transaction, the prosecutor prejudi¬ 
cially and improperly accused appellant and Henderson of 
being guilty of the crime of perjury and of manufacturing 
their testimony in this case, two criminal offenses with 
which to this date appellant and witness Henderson have 
never been charged, tried, or convicted. This highly im¬ 
proper and prejudicial argument of the prosecutor in effect 
placed the unsworn beliefs of a sworn officer of our Gov¬ 
ernment in the record against appellant. Appellant’s re¬ 
quest for a mistrial and his objections to such unfair con¬ 
duct on the part of the prosecutor vrere overruled. The 
trial court even went so far as to instruct the jury that the 
prosecutor had the right to make such charges and the jury 
could accept them if they agreed with them (Jt. App. 
160, 161, 191). It was this prejudicial and unfair situation 
that caused the jury to return a verdict of guilty as charged 
against appellant. 

The court below overruled appellant’s Motion for a di¬ 
rected verdict at the close of the prosecution’s case, reserv¬ 
ing to appellant the right to renew the Motion, and saving 
appellant’s points (Jt. App. 93). At the conclusion of the 
testimony, the court below overruled appellant’s Motion 
renewing his Motion for a directed verdict at the close of 
the prosecution’s case (Jt. App. 155-157). 

The poste verdict Motions of appellant, in arrest, for 
judgment n. o. v. and for a new trial were denied, though 
the court below did reduce the sentence and place the appel¬ 
lant on probation for one year (Jt. App. 38). From the 
final judgment of conviction, this appeal was duly taken. 

STATUTE INVOLVED. 

Section 47 of the Criminal Code, U. S. C., Title 18, Sec. 
100, reads: 

“Whoever shall embezzle, steal, or purloin any 
money, property, record, voucher, or valuable thing 
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whatever, of the moneys, goods, chattels, records or 
property of the United States, shall be fined not more 
than $5,000, or imprisoned not more than five years, or 
both.” 

ASSIGNMENTS OF ERROR. 

Appellant’s Assignments of Error which cover the points 
relied upon on this appeal are that the District Court erred 
(Jt. App. 39-42): 

1. In holding that the record showed a violation by way 
of embezzlement of Section 47 of the Criminal Code (U. S. C., 
Title 18, Sec. 100). 

2. In failing to hold that the verdict was illegal and con¬ 
trary to law. 

3. In holding that there was sufficient evidence to show 
that the defendant embezzled monies owned by the United 
States as charged in the ten separate counts of the indict¬ 
ment. 

4. In holding that the evidence established that the monies 
here involved were owned by the United States. 

5. In holding that the evidence was sufficient to show that 
the defendant embezzled monies of the United States. 

6. In holding that the defendant had lawful possession 
of the monies described in the indictment. 

7. In failing to hold that the evidence established custody 
and not lawful possession in the defendant and that, there¬ 
fore, the defendant could not in law embezzle any of the 
monies here involved. 

8. In failing to hold that the evidence here tended only to 
establish that the constructive possession of the monies in 
question during the indictment periods, and each of them, 
remained at all times in the United States; therefore, the 
defendant could not in law embezzle any of said monies. 
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9. In holding as to each and every of the ten counts in the 
indictment that the evidence established a separate con¬ 
version as to each count subsequent to the delivery of law¬ 
ful possession. 

10. In failing to hold that there was no evidence to estab¬ 
lish an intent to lawfully convert all or any of the monies 
described in the indictment, after the delivery of said 
monies. 

11. In holding that there was evidence sufficient to estab¬ 
lish such a subsequently formed intent as to each count of 
the indictment. 

12. In failing to hold that the evidence did not estab¬ 
lish the guilt of the defendant beyond a reasonable doubt. 

13. In failing to hold that the uncorroborated testimony 
of a principal to a crime, that of the witness King, was in¬ 
sufficient to establish the guilt of the defendant beyond a 
reasonable doubt. 

14. In failing to hold that the testimony of King pre¬ 
sented no substantial evidence of guilt on the part of the 
defendant. 

15. In holding that the testimony of King had that 
straightforward and necessary ring of truth essential to 
establish unequivocably the guilt of the accused. 

16. In failing to hold that the evidence was insufficient to 
establish ten separate embezzlements. 

17. In failing to hold that the verdict was contrary to the 
law and the evidence. 

18. In receiving in evidence Government Exhibit 22, the 
personal memorandum of the witness Payne. 
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19. In receiving in evidence the prejudicial hand-written 
notations of the witness King, appearing at the bottom of 
Government Exhibit 22. 

20. In receiving in evidence Government Exhibits 2 to 21. 

21. In receiving in evidence the testimony of the witness 
Byrd, particularly his conclusions concerning the duties 
and functions in existence in the Senate Restaurant in 1938, 
and his conclusions concerning the ownership of the monies 
involved directly and indirectly in this case. 

22. In overruling the Motion of the defendant for a 
directed verdict at the close of the Government’s case. 

23. In overruling the Motion of the defendant for a di¬ 
rected verdict at the close of all the evidence. 

24. In failing to instruct the jury to bring in a verdict of 
not guilty in favor of the defendant. 

25. In failing to withdraw a juror and declare a mistrial 
when requested by counsel for the defendant after the wit¬ 
ness Henderson testified. 

26. In permitting the prosecutor to improperly and 
prejudicially argue the case and to in effect testify in argu¬ 
ment that the defendant and the witness Henderson were 
both wilful perjurors. 

27. In permitting the prosecutor to indulge in arguments 
of a similar prejudicial and improper character. 

28. In failing to withdraw a juror and declare a mistrial 
at the request of counsel for the defendant, made at the close 
of the evidence, during and at the close of the argument of 
the United States. 

29. In failing to hold that the verdict was contrary to the 
weight of the evidence. 
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30. In denying defendant’s Motion in arrest of judgment. 

31. In denying defendant’s Motion to set aside tlie ver¬ 
dict and for judgment for the defendant. 

32. In denying defendant’s Motion for a new trial. 

33. In denying defendant’s Motion for a new trial on the 
ground of newly discovered evidence. 

34. In denving defendant’s Motion to reconsider the 
Court’s action in denying the defendant’s Motions in arrest 
of judgment, to set aside the verdict, for judgment for the 
defendant and for a new trial. 

35. In entering judgment on the verdict and sentencing 
the defendant to imprisonment. 

36. And other respects apparent of record. 

SUMMARY OF ARGUMENT. 

I. 

The trial court erred in failing to direct a verdict of not 
guilty. This prosecution depends entirely on the witness 
King. King’s testimony is evasive and inconsistent and 
actually establishes King as a principal to the “crime.” 
It is unworthy of belief. While on direct examination, 
King did testify that when he returned from his vacation, 
he did not receive from appellant the September proceeds 
of the restaurant delivered to appellant by Mrs. Payne, 
he admitted on cross-examination on several occasions 
that these funds were actually delivered to him by Mrs. 
Payne. Moreover, King admitted receiving September 
checks cashed in the restaurant in September, which were 
placed in the envelopes and turned over to appellant by 
Mrs. Payne. Possession and deposit of such checks by 
King supports the testimony of appellant that the envelopes 
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containing tlie September proceeds, including September 
checks cashed in the restaurant, were delivered to King. 
The Government’s case, therefore, is entirely consistent 
with innocence, hence a verdict should have been directed 
in the appellant’s favor. 

II. 

The testimony fails to establish the crime of embezzle¬ 
ment. The indictment contains ten counts charging ten 
embezzlements. The indictment does not charge either 
stealing, purloining or larceny. The crime of embezzlement 
cannot be committed unless the person converting the prop¬ 
erty has lawful possession as distinguished from mere 
custody of such funds. As the indictment charged that the 
monies here involved were property of the United States, 
possession of those monies would remain in the United 
States until transferred by an Act of Congress or valid 
regulation into some one else. As no such Act or regulation 
was proven, and as the positive testimony showed that 
appellant had mere custody of the funds in question, it 
follows, even if appellant appropriated such funds, which 
he flatly denies, that appellant could not be guilty of the 
crime of embezzlement. The arguments advanced by the 
trial court to support its action in submitting the case to the 
jury, that possession could be presumed from the fact that 
appellant bore the title of “Manager” of the Senate 
Restaurant, or that appellant is estopped to deny the facts 
in the case showing that he had custody and not posses¬ 
sion, are unsound. First, for the reason that we are deal¬ 
ing with a Federal employee and no presumptions as to 
such an employee’s authority are permitted and his au¬ 
thority must be established by an Act of Congress or pur¬ 
suant to a valid regulation enacted under an Act of Con¬ 
gress. The argument that appellant is estopped to assert 
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a perfectly valid defense is untenable, for the reason that 
it would shift the burden of proof to appellant, which 
cannot be done in a criminal case under our system of 
jurisprudence. 

III. 

The evidence fails to establish that the monies here in¬ 
volved were property of the United States, within the mean¬ 
ing of Section 47 of the Criminal Code. 

To establish a violation of Section 47, it must be shown 
that the money appropriated is property of the United 
States. The monies here involved are not appropriated 
monies of the United States, but were special funds derived 
from the* operation of the Senate Restaurant. As these 
special funds were available for the purpose of paying 
costs, expenses and salaries of employees of the restuarant, 
they are in the same category as funds obtained by the 
Clerks of the District Courts and are neither public money 
nor money and property of the United States within the 
meaning of the embezzlement provisions of the statute. 

IV. 

The uncorroborated testimony of King, a principal to the 
conversion, is insufficient to establish appellant’s guilt he- 
vond a reasonable doubt. King is the onlv witness to testifv 
to any “conversion.” King admitted in his testimony that 
he knew of the alleged conversion as early as October, 1938, 
that he had a number of conversations and negotiations with 
appellant concerning this “conversion,” and admitted to 
the Court that at no time did he ever report this “shortage” 
or “conversion” to the authorities. 

The testimony further shows that King deposited over his 
endorsement checks dated and cashed in the restaurant in 
the month of September, which were placed in the envelopes 
delivered by Mrs. Payne to appellant. Thus, King could 
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only have obtained these checks from appellant because 
they were never returned by appellant to Mrs. Payne or any¬ 
one else under the evidence in this case. Such testimonv 
would make King an accessory after the fact or an accom¬ 
plice, and by the terms of the Code would be a principal to 
the conversion. 

Such testimony as King gave was not clear and convincing 
as he actually admitted a number of times on cross examina¬ 
tion that he had actually received from Mrs. Payne the mon¬ 
ies allegedly embezzled. King further admitted receiving 
some of the September checks. Actually when pressed by 
the court below, King could not testify whether or not the 
actual cash which he admitted receiving from Mrs. Pavne 
did not total as much as the shortage shown in his own hand¬ 
writing on the bottom of Government Exhibit 22. Such 
evasive, conflicting and unconvincing testimony of an ad¬ 
mitted principal to the crime is insufficient to support the 
verdict of guilty and is no evidence of guilt. 

Moreover, there was no evidence upon which to base a con¬ 
viction of ten separate conversions under the ten counts of 
the indictment. It is essential to establish the crime of em¬ 
bezzlement that an intent be proved to convert, arising sub¬ 
sequent to the delivery of the money. This record is entirely 
silent as to when appellant formed any intent to convert. 
This failure of proof is fatal to the prosecution because if 
the intent to convert existed at the time of the deliverv of 
the money, the subsequent taking would be larceny and not 
embezzlement. 

V. 

The court below should have granted a new trial. 

(a) There was received in evidence over appellant’s 
objection Government Exhibits 2 to 21, the receipts signed 
by appellant for September proceeds of the restaurant. 
In addition, Government Exhibit 22, a personal memoran- 
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dum prepared for her own use by Mrs. Payne, and bearing 
certain prejudicial notations of the witness King to the 
effect that there was owed him from the September pro¬ 
ceeds of the restaurant $1484, was received in evidence over 
appellant’s objection. Only a portion of Government Ex¬ 
hibits 2 to 21 concerned the monies described in the indict¬ 
ment, namely, Exhibits 2 to 11. Exhibits 12 to 21 related 
to funds which were not charged to have been embezzled 
and their receipt in evidence raised prejudicial and collat¬ 
eral issues to the prejudice of appellant. 

Government Exhibit 22 was made up from other original 
records and was shown to be inaccurate. It is a highlv 
prejudicial document and its receipt in evidence deprived 
appellant of a fair trial. 

(b) In addition, certain prejudicial hearsay testimony and 
conclusions of law, over the objections of appellant, were 
received in evidence from the witness Byrd, who was not 
an impartial witness. 

(c) Because of certain alleged discrepancies in the testi¬ 
mony of the witness Henderson, the trial court detained 
that witness in the presence of the jury, and thereafter 
placed the witness in the custody of the United States 
Marshal under a $500 bond. The court below later held 
summary contempt proceedings and concluded in such pro¬ 
ceedings that it was without jurisdiction to proceed in the 
manner it did and discharged Henderson. 

(d) This action of the court below in detaining the wit¬ 
ness caused the prosecutor to charge in his closing argument 
that the entire defense of appellant was manufactured and 
that Henderson and appellant were guilty of deliberately 
falsifying the evidence and of perjury. In that connection 
he placed his own personal views concerning their guilt 
in the record against appellant. The objection of the appel¬ 
lant to this line of improper argument and a request for the 
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withdrawal of a juror and a mistrial were denied, with the 
trial court instructing the jury that they might accept the 
beliefs of the prosecutor if they agreed with them. 

Such conduct on the part of the prosecutor placed in evi¬ 
dence, against appellant, the unsworn beliefs of a s'worn 
officer of our Government, and deprived appellant of a fair 
and impartial trial. It is this conduct and the attitude of 
the court below in supporting the prosecutor that caused 
the verdict of guilty in this case. 

(e) During the closing argument of the prosecutor, he 
argued, as no checks had been produced at the trial, that 
the only September check received and cashed in the restau¬ 
rant was the $10 check of Senator O’Mahoney, and that if 
such check had come into the possession of King, it would 
have been produced at the trial. In support of this argu¬ 
ment, the prosecutor produced Government Exhibit 19, 
one of appellant’s receipts for September restaurant pro¬ 
ceeds, which acknowledged the receipt of this $10 check 
of Senator O’Mahoney. As no other receipt showed any 
checks, the prosecutor contended that the only check re¬ 
ceived was this $10 check, and that it did not come into 
the possession of King. 

Government Exhibit 19 had been impounded and was in 
the custody and control of the prosecutor prior to and 
throughout the trial, and it was not until it was actually 
produced at the trial and commented on during the clos¬ 
ing argument that the identification of the O’Mahoney 
check was disclosed to counsel for appellant. This dis¬ 
closure came in the closing minutes of the trial. 

Immediately after the trial, counsel for appellant made 
an investigation and made the discovery that the $10 
O’Mahoney check, cashed in the Senate Kestaurant in Sep¬ 
tember, bore the endorsement of King, and had been de¬ 
posited by King in the Anacostia Bank in October. 


3b 
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As this $10 check, according to the Government’s evi¬ 
dence, was part of the “embezzled res,” counsel filed a 
Motion for a new trial, based on this newly discovered 
evidence. The discovery of this check in the possession 
of King is a most important piece of evidence, as it showed 
that King did receive from appellant the envelopes con¬ 
taining the monies and checks cashed in the Senate res¬ 
taurant in September. We, therefore, say it was an abuse 
of discretion for the trial court to deny the Motion for 
a new trial on the ground of newly discovered evidence. 

ARGUMENT. 

I. 

THE TRIAL COURT ERRED IN FAILING TO DIRECT 
A VERDICT OF NOT GUILTY. 

As will be seen from a reading of the Statement of the 
Case and the testimony involved, the Government’s case de¬ 
pends entirely upon the testimony of the witness King. 
No physical facts, such as the tracing of the embezzled 
checks and funds was produced by the prosecution. 3 

The Government’s case is pitched on the theory that 
King did not receive from appellant, when King returned 
from his vacation in October of 1938, the September restau¬ 
rant proceeds which had been delivered by Mrs. Payne into 
appellant’s custody. 

We submit that the testimony of King will not support 
the conviction here as it presents no substantial evidence of 
guilt, much less establish guilt beyond a reasonable doubt. 

For this reason we propose to quote precisely what King 
testified to at the trial to demonstrate our contention. 


3 The only portion of the “embezzled res” traced, is the ten dollar check 
of Senator O’Mahoney, traced after the trial , by appellant’s counsel into 
the possession of King! This aspect of the case is covered fully in the 
affidavit filed in support of the motion for a new trial on the ground of 
newly discovered evidence (Jt. App. 16-23). 
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In his examination in chief, King testified that he was 
Assistant Manager of the Senate Restaurant; that he opened 
the account of the restaurant under Senator Dale in the Ana- 
costia Bank; that he had charge of the bank book and the 
making of deposits and that the books and records of the 
Senate Restaurant were kept in his safe (Jt. App. 53). 

Further, King testified that in 1938 he took his vacation 
in the month of September, leaving the last day of August. 
When he left, he gave the bank book to the cashier, Mrs. 
Payne. On his return, he received an accounting of the funds 
of the restaurant from Mrs. Payne, including Government 
Exhibits 2 to 22. The witness testified that he examined 
Government Exhibit 1, which is the bank book of the Sen¬ 
ate Restaurant account, checked it in connection with Gov¬ 
ernment Exhibits 2 to 21 (appellant’s receipts) and he did 
not find any corresponding items (Jt. App. 53). 

On his return, King said he had a conversation with appel¬ 
lant in which appellant said “lam going to take them up.” 
The witness further stated that appellant never took up 
“these slips” (Jt. App. 54). Thereupon, the following 
occurred (Jt. App. 54, 55): 

The Court: Did you ever make any report of the fact 
that you had records showing the receipt of money and 
no money to show for it? 

The Witness: Did I do what? 

The Court: Did you ever make any report of the fact 
that you were short in your accounts there? 

The Witness: You mean to someone else? 

The Court: Yes. 

The Witness: No. 

*•*•*•* 

Q. I will ask you, Mr. King, if you ever, at any time 
after September, 1938 received from Mr. Arbuckle or 
from anyone acting for him the equivalent to the sum of 
money represented by those receipts which you have 
identified? A. I did not. 
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Many variations of the witness’ testimony in chief oc¬ 
curred which entirely discredit that testimony. 

Upon the vital question of whether or not King received 
any of the checks cashed in the restaurant during the month 
of September, the following testimony, which is in direct 
conflict with the testimony of Government witness Payne 
(Jt. App. 49), was given (Jt. App. 58, 59): 

Q. You don’t know whether any September checks 
were taken in and cashed? 

• #*•••* 

The Witness: I think I received a few% one or tw T o 
checks, not many; I don’t think they cashed any checks, 
because I was not there during that period. 

Q. Didn’t you testify that you did not receive any¬ 
thing from Mr. Arbuckle for the month of September? 
A. Receive anything from Mr. Arbuckle? 

Q. Yes. A. Yes, yes. 

Q. You testified to that, didn’t you? A. Yes. 

Q. Now, you have just testified that you received 
checks dated in September. Where did you receive 
them? A. From Mrs. Payne. 

Q. Mrs. Payne gave you checks? A. Yes, I think so. 

Q. If Mrs. Payne placed the September checks in the 
envelopes which were turned over to Mr. Arbuckle, then 
you are mistaken aren’t you? 

Mr. Laskey: I object. 

The Court: Sustained. 

»•••••• 

By Mr. Magee: 

Q. Then your testimony is that you didn’t receive 
any September checks from Mr. Arbuckle, and what 
September checks you received, you received from Mrs. 
Payne ? A. If there were any received. 

Q. Well, don’t you know? A. No, I do not. I 
wouldn’t say. I am not positive, and I wouldn’t say. 
That has been twm years ago. 
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On the vital question as to how much cash was turned 
over to King by Mrs. Payne, which would determine the 
amount of any shortage, King testified as follows (Jt. App. 
59): 

Q. Did you receive Government’s Exhibit 22? A. 
Yes. 

Q. And when Mrs. Payne made this delivery to you 
with these receipts, did you receive any cash from her? 
A. I think there was some cash in it. 

Q. How much was there in it? A. Well, I wouldn’t 
know. I don’t think I had better say because I am not 
sure. 

Q. You don’t know? A. No. 

On being pressed for the exact amount of the alleged 
shortage, King testified as follows (Jt. App. 60-61): 

Q. I am not asking you that. I am asking you, didn’t 
you testify that over $1900 was not returned to you by 
Mr. Arbuckle? A. I don’t remember that question 
being put to me. 

Q. What was your testimony yesterday as to the 
shortage? A. Was that question put to me, I would 
like to know? 

The Court: You will have to speak from your recol¬ 
lection. 

The Witness: I don’t remember anyone asking me 
yesterday was $1925 short. 

Q. Didn’t you say yesterday that you didn’t receive 
a single cent of the monies that were listed in the 
amount deposit column? A. Single cent? 

Q. Yes. Or, did you? A. I said the monies were 
turned over to me by Mrs. Payne. 

Q. Now the monies have been turned over to you by 
Mrs. Payne, is that your testimony? A. I think that 
is what I said yesterday. 

The witness on further questioning specifically admitted 
that the monies claimed to have been embezzled were in fact 
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turned over to him by Mrs. Payne when he testified as fol¬ 
lows (Jt. App. 62): 

Q. Then your testimony is that you didn’t get these 
monies, that Mrs. Payne gave them to you, is that cor¬ 
rect? A. Yes. 

As to specific items shown on Government Exhibit 22, 
King’s testimony is inconsistent, confusing and conflicting 
(Jt. App. 62-71). 

When again pressed for details concerning the actual pro¬ 
ceeds claimed to have been embezzled, King gave the follow¬ 
ing testimony (Jt. App. 71, 76): 

Q. Now, Mr. King, isn’t it a fact that when you re¬ 
turned the first of October, you received envelopes, 
white envelopes from Mr. Arbuckle, containing the very 
funds that we now have under discussion ? A. White 
envelopes? 

Q. Yes. A. No. 

Q. Don’t you know? Can’t you answer, “yes” or 
“no?” A. No; I do not remember. 

Q. You don’t remember whether you received the 
monies which you are under discussion here? A. I 
received that from Mrs. Payne. 

Q. I understood you to say that you received about 
$400,—or, can’t you tell us what the amount was you 
received from Mrs. Payne? A. No, I would not say 
the amount because I don’t know. That $403 I had 
reference to was,—would figure up the two deposits 
that you have given me a few minutes ago. 

Q. Yes. No secret about that? A. No. 

Q. My question to you, sir is: Did you not receive 

from Mr. Arbuckle, on your return from your vacation, 

every single penny, by way of checks and cash and COD 

credit, that are shown in these receipts, Government’s 

Exhibits 2 to 21? A. I received that from Mrs. Pavne. 

% 

• •••••• 
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Q. * * # As a matter of fact, sir, didn’t you 

early in October 1938, after you had returned and 
after you had received the deposits which arc repre¬ 
sented by these receipts from Mr. Arbuckle, that you 
actually deposited portions of those proceeds in the 
Anacostia Bank. A. What do you mean? In October? 
Then I received that deposit a day or so after I received 
it—yes, that might have been. 

After having testified, as we have shown above, that some 
checks cashed in September were delivered to him by Mrs. 
Payne, King then gave the following conflicting testimony 
(Jt. App. 77, 78): 

Q. As.a matter of fact, he turned over to you, didn’t 
he, along with money, checks dated in September that 
had been cashed in the restaurant, didn’t he, sir? A. 
No, he did not. 

Q. And on October 3d you deposited a number of 
checks in the Anacostia Bank, didn’t you, handing you 
Defendant’s Exhibit for identification No. 2? A. I 
must have. That is my deposit (indicating). 

Q. And on October 7, you made a further deposit of 
some thirty checks, handing you Defendant’s Exhibit 
No. 3 for identification, did you not? A. That is right. 

Q. And you know as a matter of fact that among 
those very checks were checks dated in September, and 
cashed in September in the restaurant, don’t you sir? 
A. I don’t. 

Q. Do you deny that there were September checks 
cashed in the restaurant that were included in those 
deposits? A. Not to my knowledge there was not. 

Q. Was not September checks? A. Not to my knowl¬ 
edge. 

Q. Included in those deposits? A. That is the 7th 
of October. 

Q. And also on the 3d of October. You deny that, 
sir? A. To my knowledge there wasn’t any checks 
there. 


24 


The Court: What do vou mean? Do vou mean you 
don’t know, or you do know? 

The Witness: I don’t know, Judge. Here is October 
3—that could have been some checks of that date, yes, 
if there were anv checks gotten on that date. 

The Court: You have to testify as to your recollection 
or your knowledge. We do not speculate or guess here 
what might have been. What we want to know is, 
whether there were any such or not. 

The Witness: I don’t, Judge; I couldn’t say. 

The Court: You don’t know one wav or the other? 

* 

The Witness: I don’t; I couldn’t say. It is too far 
back. I cannot tell what the date of those checks were 
or what months they were made out or what months 
I deposited them outside of the deposit slip. 

In connection with this evasive testimony, tending to 
show that King received no checks cashed in the restaurant 
in September, we call the attention of the Court to the testi¬ 
mony of Government witness Koontz, cashier of the Ana- 
costia Bank, relative to the Senate Restaurant account. 
Mr. Koontz, after testifying that the Senate Restaurant 
account was under the control of King, and that checks of 
no other person would be honored on that account, and 
after identifying defendant’s Exhibits 1 tlirough 8, as 
deposit slips for the Senate Restaurant account, testified 
that the October checks and other checks deposited in Oc¬ 
tober bore the endorsement of the witness King , and to Mr. 
Koontz’s own personal knowledge these checks deposited in 
October were cheeks dated in September (Jt. App. 57). 

This testimony is highly significant because of the testi¬ 
mony of Mrs. Payne, the cashier of the Senate Restaurant, 
that such checks as were cashed and dated in September in 
the Senate Restaurant were delivered by her, not to King , 
but were delivered as cash to appellant and were included 
in the envelopes containing the September restaurant re¬ 
ceipts (Jt. App. 49). 
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A member of the police force at the United States Capitol, 
the witness, Louis Raffle, testified that he was a friend of 
both Mr. King and appellant; that in January of 1940 he 
smelled smoke in the store room at the Capitol, which 
store room contained the waiters’ checks and other finan¬ 
cial records of the Senate Restaurant. On investigating, 
Mr. Raffle discovered that a man named Hahn was burn¬ 
ing up the records of the restaurant and that he was doing 
so under instructions from King; when Mr. Raffle protested 
to King and advised him that important records of the 
Senate Restaurant were being burned, King made no effort 
to go down and stop the burning of the records (Jt. App. 
96-97). This testimony of Mr. Raffle is in direct conflict 
with the testimony of King about this incident (Jt. App. 
74-76). 

Mr. Raffle further testified that he endeavored to arrange 
an appointment between appellant and King to discuss 
their difficulties; that appellant agreed to the meeting but 
that King broke the appointment and would not meet ap¬ 
pellant, stating he was afraid to meet him. 

Trial motions and poste verdict motions attacking the 
Government’s case and the verdict of conviction on ten 
counts of embezzlement based on the foregoing testimony 
were duly filed contending the verdict should not be per¬ 
mitted to stand, because the testimony is clearly insufficient 
to establish the guilt of the accused beyond a reasonable 
doubt, but such motions were erroneously denied. 

II. 

THE TESTIMONY FAILS TO ESTABLISH THE CRIME 

OF EMBEZZLEMENT. 

Assuming arguendo that the testimony of King is suf¬ 
ficient to justify sending the case to the jury, which is 
denied, the evidence fails to establish the crime of em¬ 
bezzlement. 
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The indictment contains no charges of stealing or pur¬ 
loining monies of the United States, in violation of Sec¬ 
tion 47 of the Criminal Code. The indictment in each 
and every count attempts to charge “embezzlement.” As 
used in Section 47 of the Criminal Code, it is settled law 
that the crime of “embezzlement” therein contained is a 
separate offense and must be considered to have its classi¬ 
cal meaning and to stand at the opposite extreme of the 
offenses dealt with, as compared with larceny. 

Crabb v. Zerbst, 99 F. (2nd) 562. 

The crime of embezzlement cannot be committed unless 
the person converting the money or property in question 
comes lawfully into the possession thereof, and after¬ 
wards, and while such property is in his possession, forms 
and carries out the intent and purpose of appropriating 
that property to his own use. 

Tredivell v. United States, 266 F. 350, 352, cert. den. 
253 U. S. 496. 


As the indictment here alleges that the monies described 
therein were the property of the United States, it follows 
as a matter of law that the possession of such money, 
unless and until such possession is transferred by an Act 
of Congress or a valid regulation enacted pursuant to law, 
would remain in the United States. Where property of 
the United States is delivered to officers, agents and em¬ 
ployees of the United States, constructive possession will 
remain in the United States unless such possession is 
transferred pursuant to law. 

United States v. Gardner, 42 F. 829,932. 

In the Gardner case, it is pointed out that where chat¬ 
tels of the United States have been seized by an officer or 
agent of the United States, such as a collector who has 
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such chattels in his physical possession and control, the 
constructive possession of such chattels remains in the 
United States, and the possession of the collector is the 
possession of the United States. 

In such a situation, as in the case at bar, a taking against 
that possession is larceny and not embezzlement. The 
reason being, in the absence of express legislation trans¬ 
ferring possession from the United States of its property, 
it follows as a matter of law that agents, servants and 
employees of the United States would be mere custodians 
of such property, and that a taking by them would be lar¬ 
ceny against the possession of the United States and not 
embezzlement. No statute was proved at the trial or 
called to the attention of the court below, and there is no 
statute transferring possession of the funds in question 
from the United States to appellant, hence his conviction 
for embezzlement is invalid. 

The trial court, in submitting this case to the jury, as 
will be seen from its written opinion (Jt. App. 25-34), did 
so upon the theory that the court could imply from the 
fact that appellant bore the title of manager of the Senate 
Restaurant, that appellant had lawful authority to take 
actual possession, as distinguished from custody, of the 
funds described in the indictment. Hence the trial court 
argued a subsequent conversion would be embezzlement. 

We submit on the face of the record made in this case 
that such a position cannot be maintained. While such 
a presumption might be indulged in where private indi¬ 
viduals engaged in private enterprise are concerned, the 
law is to the contrary when the authority of an officer, 
agent or employee of the United States is in issue. The 
rule, in cases dealing with the authority of Federal officers 
and employees, is that, in the absence of an Act of Congress 
or valid regulation, conferring authority on an employee 
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to take legal possession, as distinguished from mere cus¬ 
tody of monies of the United States, that employee has 

no such authority. 

* 

Royal Indemnity Co. v. United States, 313 U. S. 289, 
294, 295. 

When the authority of an officer, agent or employee of 
the United States is involved no presumptions are indulged 
in to the extent of that authority and such authority must 
be determined and defined by a statute, or by a regulation 
validly promulgated under a statute. In the absence of 
such statute or authority, no presumption will be indulged 
in to establish the scope of authority of an agent, servant 
or employee of the United States. 

Whiteside v. United States, 93 U. S. 247, 256-257; 

Hart v. United States, 95 U. S. 316,318; 

Hawkins v. United States, 96 U. S. 689, 691; 

Utah Power & Light Co. v. United States, 243 U. S. 
389, 409; 

Wilber National Bank v. United States, 294 U. S. 
120,123-124; 

United States v. Globe Indemnity Co., 94 F. 2d. 576, 
578. 

Moreover, the testimony in this case clearly establishes 
that insofar as appellant is concerned, he had custody 
and not legal possession of the funds described in the in¬ 
dictment. Appellant’s testimony, which was undisputed, 
clearly shows that he was not authorized by Senator Neeley, 
when he w~as employed as Manager of the Senate Restau¬ 
rant, to take control or possession of any of the funds of 
the restaurant. On the contrary, Senator Neeley specifi¬ 
cally instructed appellant that he was not to have any con¬ 
trol or any authority whatever over the Senate Restaurant 
funds and that such control and authority was to remain 
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in King (Jt. App. 100, 101, 102). Two witnesses produced 
by the Government who had any familiarity witli the affairs 
of the restaurant, the cashier, Mrs. Payne, and the Assistant 
Manager, King, in their testimony support appellant’s 
testimony and establish that King and not appellant had 
exclusive charge and control of all funds of the restaurant 
(Jt. App. 44, 50, 51, 53, 67). 

According to the testimony of Government witness 
Koontz cashier of the Anacostia Bank, the Senate restau¬ 
rant account was under the exclusive control of King and 
had been opened, under King’s control, under instructions 
of Senator Dale. No one, besides King, had any authority 
to draw checks on these funds. (Jt. App. 56) That King 
handled the funds and monies of the restaurant is also 
shown by the testimony of the witness Raffle (Jt. App. 94, 
95). 

Certainly this evidence clearly demonstrates that the 
delivery of funds of the restaurant for deposit into the Ana¬ 
costia Bank by Mrs. Payne either at her suggestion or at 
the suggestion of appellant, would confer on appellant 
mere custody of these funds as distinguished from legal 
possession and would overcome such a presumption as 
is argued for by the trial court. 

Even between private parties such a state of facts 
would place custody only and not possession in appellant, 
hence a subsequent conversion would be larceny and not 
embezzlement. 

Chanock v. United States , 50 App. D. C. 54, 55; 267 
F. 612, 613. 

In the Chanock case, securities and money were delivered 
to an employee of a hotel for safe keeping and for placing 
in the hotel safe. Thereafter, the employee to whom such 
property was delivered appropriated it to his own use and 
it was found in his possession when arrested. The ques- 
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tion posed for decision by this Court was whether such 
taking constituted larceny or embezzlement. This Court 
held, under such facts, that the securities and money “were 
committed to the custody of the defendant for a specific 
purpose, namely, to be placed in the safe for safe keep¬ 
ing until called for by the owner.” Continuing, this Court 
said, “that mere custody of which defendant was vested did 
not change the possession of the property. It construc¬ 
tively remained in the owner.” This Court thereupon 
concluded that the employee was guilty of larceny as 
charged and not embezzlement. 

To the same effect are: 

Talbert v. United States, 42 App. D. C. 1, 12, 15, 16; 
Weisburg v. United States, 49 App. D. C. 28, 258 F. 

284, 285; 

Atkinson v. United States, 53 App. D. C. 277, 289 F. 

935; 

People v. Montarial, 120 Cal. 691, 695; 53 P. 355; 
People v. Johnson, 91 Cal. 265, 27 P. 663. 

The distinction we contend for here is well stated in 
Clarke and Marshall on the Law of Crimes, pp. 454, 455, 
which statement this Court approved in the Chanock case, 
50 App. D. C. 54, 55, 267 F. 612, 613: 

There is a well-settled distinction in law between the 
possession of goods and the mere charge or custody, 
and this distinction plays an important part in the law 
of larceny. The owner of goods may deliver them to 
another in such a manner, or under such circumstances, 
as to give the other the bare custody, without changing 
the possession in the eye of the law. The possession 
in such a case remains constructively in the owner, 
and, if the person having the custody converts the 
goods to his own use with felonious intent, he takes 
them from the constructive possession of the owner, 
and commits a trespass and larceny; and it can make 
no difference, in such a case, when the felonious intent 
was first formed. 
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The clear distinction between embezzlement and larceny 
is pointed out by the Supreme Court of the United States 
in Moore v. United States, 160 U. S. 268, 270, 271, 274. 
In that case the Supreme Court held (pp. 270, 271): 

“ • * * that the words ‘to embezzle’ were equivalent 
to the words ‘to commit embezzlement,’ and a count 
in the words of the statute was not sufficient; ‘that 
all the ingredients of fact that are elemental to the 
definition (of embezzlement) must be alleged # * *” 
# * the word ‘embezzle’ was recognized as 

having a settled technical meaning of its own, like the 
words ‘steal, take and carry away,’ as used to define 
larceny.” 

The trial court finally agreed with our contentions that 
there is a clear distinction between the crime of embezzle¬ 
ment and larceny and that Section 47 of the Criminal 
Code, under which appellant was indicted, has no provision 
denouncing as embezzlement the misappropriation of 
monies under the care or custody of a person and that in 
a prosecution under Section 47 the distinction between 
trespass against possession and trespass against custody 
must be sustained (Jt. App. 25, 26). 

The trial court further held that the evidence must show 
a trespass against the possession of monies lawfully ob¬ 
tained by appellant, and if the evidence showed only a 
trespass against monies in the custody of appellant, appel¬ 
lant’s Motions in arrest of judgment and for judgment in 
his favor must be granted (Jt. App. 27). 

The trial court in an effort to sustain the proposition 
that appellant had possession as distinguished from custody 
of the monies in question, argued that it could be presumed 
from the fact that appellant was employed as Manager of 
the Senate Restaurant, that he had the right to take posses¬ 
sion of the restaurant funds, and further, that the testi¬ 
mony of the witness Byrd was that when King was not at 
the restaurant appellant had charge of the money. We have 
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already shown that the “presumption” growing out of the 
title “Manager” is untenable as a matter of law and con¬ 
trary to the evidence. 

Concerning the testimony of the witness Byrd, 4 we desire 
to point out that while the witness did volunteer two state¬ 
ments which might support the argument of the trial court, 
it was ultimately shown that Byrd had no personal knowl¬ 
edge of the duties of either King or appellant in 1938, as 
those duties w r ere assigned by Senator Neeley who was 
Chairman of the Rules Committee (Jt. App. 82. 85). When 
it w T as demonstrated that the witness did not have personal 
knowiedge of the duties conferred by Senator Neeley on 
Mr. King and appellant, his “volunteered” testimony 
concerning the fact that appellant did collect money or 
had charge of it, was stricken from the record (Jt. App. 
85). 

As Byrd’s testimony was clearly hearsay and w*as actually 
stricken from the record, we think it was improper for the 
trial court to use that testimony as a basis for sustaining 
its action in submitting the case to the jury. It is sig¬ 
nificant that the court below conceded that the testimony 
of appellant, which is supported by other testimony as 
w'e have showm heretofore, did establish custody in the 
appellant and not possession. (Jt. App. 28) As that is 
the only positive testimony in the case concerning the 
duties of appellant as assigned by Senator Neeley, we sub¬ 
mit that the arguments advanced by the court below to 
sustain its action in sending the case to the jury are unsound. 
As w’e view the testimony in this case, custody only of the 
funds in question was in the appellant and, therefore, if 
appellant appropriated the monies described in the indict- 

4 Appellant was appointed by Senator Neeley. Byrd was Senator Neeley's 
political enemy (Jt. App. 103), and this may explain his willingness to 
violate rules of evidence known to him and volunteer damaging hearsay 
statements and conclusions injurious to appellant. 
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ment, which appellant flatly denies, he would not be guilty 
of embezzlement but larceny, as the constructive possession 
of such monies would remain in the United States. 

The argument of the court below that appellant would 
be estopped from testifying as to what the actual facts are 
and from making out a perfectly valid defense to the 
charge as laid is unsound for the reason that it would 
shift the burden of proof in a criminal case from the prose¬ 
cution to the defense, which cannot validly be done under 
our system of criminal jurisprudence. 

As held by the Supreme Court in LiliewthaVs Tobacco v. 
United States, 97 U. S. 237, 266: 

“In criminal cases the true rule is that the burden 
of proof never shifts * * V’ 

Even the trial court admitted that there was a serious 
conflict of authority relating to the estoppel argument ad¬ 
vanced by that court. We say that the better rule is that 
the doctrine is inapplicable to a criminal case and cer¬ 
tainly would not apply to the facts in this case. 

Moore v. State, 53 Neb. 831; 

Warwick v. State, 36 Tex. Crim. Rep. 63; 

Hartnett v. Texas, 119 S. W. 855. 

III. 

THE EVIDENCE FAILS TO ESTABLISH THAT THE 

MONIES HERE INVOLVED WERE PROPERTY OF 

THE UNITED STATES WITHIN THE MEANING OF 

SECTION 47 OF THE CRIMINAL CODE. 

In order to establish a violation of Section 47 of the 
Criminal Code, it must be shown that the money appropri¬ 
ated is the property of the United States. 

Rossi v. United States, 27 F. 349, 354; 

Thompson v. United States, 256 F. 616, 617; 

Cunture v. United States, 256 F. 525, 527. 
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The monies described in the indictment are not appro¬ 
priated monies of the United States. They are special 
funds derived from the operation of the Senate Restaurant. 
These special funds were available for purposes of paying 
costs and expenses of operating the restaurant (Jt. App. 46, 
62, 63, 83, 85, 86, 101). Even certain employees in the 
restaurant were paid by Mr. King out of these funds (Jt. 
App. 122). 

We say these facts present a situation identical to the 
factual situation involved in the case of United States v. 
Mason, 218 U. S. 517. In the Mason case, as in the case 
at bar, the United States was engaged in a business activity, 
the running of the clerk’s office of the District Court in 
Massachusetts. In the running of the clerk’s office, monies 
and fees were obtained which were under the control of the 
clerk. The clerk, in the Mason case, disbursed these funds 
just as King disbursed them in this case, to pay the ex¬ 
penses of the office and to pay fees and emoluments. 
After paying these expenses and fees of his office, includ¬ 
ing salaries and emoluments, the clerk was required by law 
to pay the balance of the monies received by him in his 
official capacity into the Treasury of the United States. 

Mason was indicted for embezzlement under the Act of 
March 3,1875, from which Section 47 of the Criminal Code 
was derived, which Act was in the same language as Sec¬ 
tion 47 of the Criminal Code. The indictment charged 
that the clerk had in his hands monies of the United States 
representing a surplus required over and above the operat¬ 
ing expenses of his office, and he had converted that sur¬ 
plus to his own use. The indictment was returned be¬ 
fore an account had been stated between the clerk and the 
United States. The Supreme Court of the United States 
held (pp. 530, 531) that an embezzlement charge could not 
be maintained as to such special funds because they were 
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neither “public money” nor “money and property of the 
United States” within the meaning of the embezzlement 
provisions of the statute. It is submitted that the principle 
announced in the Mason case is controlling here and that 
this prosecution cannot be maintained for embezzlement 
as the special funds here involved are not money or prop¬ 
erty of the United States within the meaning of Section 47 
of the Criminal Code. 

IV. 

THE UNCORROBORATED TESTIMONY OP KING, A 
PRINCIPAL TO THE CONVERSION, IS INSUFFI¬ 
CIENT TO ESTABLISH THE GUILT OF APPELLANT 
BEYOND A REASONABLE DOUBT. 

The verdict in this case, as we have shown, is dependent 
entirely upon the testimony of King. King is the only wit¬ 
ness to testify to any alleged ‘ * conversion. ’ ’ King admitted 
in his testimony that he knew of the alleged “conversion” 
as early as October 1, 1938. King further testified that lie 
had a number of conversations and negotiations with ap¬ 
pellant concerning the alleged “conversion.”' On exami¬ 
nation by the court, King admitted that at no time did he 
ever report this shortage or conversion to the authorities 
(Jt. App. 54). 

The testimony further showed that King, in October 
1938, deposited in the Senate Restaurant account checks 
dated and cashed in the restaurant in the month of Sep¬ 
tember. Government witness Koontz testified that Sep¬ 
tember checks endorsed by King were deposited in the 
Anacostia Bank by King in October. Government witness 
Payne testified that these September checks had been 
placed in the envelopes allegedly turned over, with cash 
of the restaurant, to appellant. King could only have ob¬ 
tained these checks from appellant. 
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Such testimony would clearly make King an accessory 
after the fact or an accomplice who under the District 
of Columbia Code (D. C. Code 1940 Edition, Title 22, Sec¬ 
tion 105; Tomlinson v. United States, 68 App. D. C. 106, 
93 F. 2d 652) would be a principal to the conversion. As 
we have pointed out, the testimony of King is not clear 
and convincing. On at least two occasions he testified 
on cross-examination that the monies represented by ap¬ 
pellant’s receipts had actually been turned over to him. 
He further admitted on cross-examination that September 
money represented by the receipts had been turned over 
to him by Mrs. Payne. On cross-examination by the court 
below and counsel for appellant, King stated he was unable 
to testify as to whether the monies turned over to him 
were in the hundreds or thousands of dollars. Obviously, 
if the money turned over to him totalled as much as 
$1484, as shown by the handwritten notation of King on the 
bottom of Government Exhibit 22, all monies allegedly due 
from appellant to King for September receipts had been 
paid. Such evasive, conflicting and unconvincing testimony 
of an admitted principal to the crime is not sufficient in law 
to support the verdict of guilty and is no evidence of the 
guilt of appellant. This principle of law is well stated 
by the Second Circuit Court of Appeals in the case of 
McGinniss v. United States, 256 F. 261, 265, 266, as follows: 

A conviction may be had in the federal courts upon 
the uncorroborated evidence of an accomplice if the 
story, as told, is straightforward and has a ring of 
truth and indicates unequivocally the guilt of the 
accused. 

**••••• 

It is only when the evidence is sufficiently convincing 
of the guilt of the accused beyond a reasonable doubt 
that one may lawfully be convicted of a crime, and, in 
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a case such as this, the better practice was not to place 
reliance upon the testimony of this accomplice and to 
require corroborating testimony before giving credence 
to him. 

• •••••• 

We feel required to say that the uncorroborated testi¬ 
mony of this perpetrator of a crime, confessed under 
oath, and not supported by other witnesses, with a 
possible hope of immunity from punishment, is not only 
insufficient to establish the guilt of the plaintiffs in 
error beyond a reasonable doubt, but that it presents 
no substantial evidence of it. 

Not only does the testimony of King fail to have the 
requisite straightforward ring of truth and fails to estab¬ 
lish appellant’s guilt beyond a reasonable doubt, but as 
held in the McGirmiss case, “presents no substantial evi¬ 
dence of it.” 

Certainly there was no evidence on which to base a con¬ 
viction of ten separate conversions under the ten counts 
of the indictment, because the evidence failed to establish 
any intent to convert arising subsequent to the deliveries 
of the monies in question to the appellant. 

The record is silent as to when appellant formed any 
intent to convert the monies described in the indictment. 
This failure of proof is fatal error for the reason that if the 
intent to convert existed at the time of the delivery of 
the money, the offense is larceny and not embezzlement. 
Accordingly, the prosecution must establish beyond a rea¬ 
sonable doubt that the intent was formed after deliverv, 
otherwise there is no proper basis upon which to submit 
the case to the jury. As there was no evidence of any 
intent to convert at any time in this case, the Government’s 
case must fail. 

Tredwell v. United States, 266 F. 350, cert. den. 253 
U. S. 496. 
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In the Tredivell case, the Circuit Court of Appeals for 
the Fourth Circuit held (p. 352): 

There is another and equally conclusive answer. 
Where one comes lawfully into the possession of prop¬ 
erty, and afterwards and while it is in his possession 
forms and carries out the purpose of appropriating it 
to his own use, the crime thus committed is the crime 
of embezzlement; but if, at the time of getting posses¬ 
sion lawfully, the one to whom property is intrusted 
has the intention of appropriating it to his own use, 
the crime thus committed is the crime of larencv. 

As the prosecution failed to establish an intent formed 
after delivery under each count of the indictment, appel¬ 
lant’s Motion, to direct a verdict should have been granted. 

V. 

THE COURT BELOW SHOULD HAVE GRANTED A 

NEW TRIAL. 

(a) Over the objections of appellant, the court admitted in 
evidence Government Exhibits 2 to 21. Government Ex¬ 
hibits 2 to 21 were receipts signed by appellant for Sep¬ 
tember proceeds of the restaurant delivered to him by Mrs. 
Payne. Only a portion of these exhibits concerned the 
monies described in the indictment, namely Exhibits 2 to 
11. Exhibits 12 to 21 related to funds which were not 
charged with having been embezzled. It is submitted that 
the receipt in evidence of Government Exhibits 12 to 21, 
as they related to funds not described in the indictment, 
was prejudicial and reversible error. As it was not charged 
that any of the monies represented by Exhibits 12 to 21 
were converted by appellant, it was error to put these 
collateral issues into the case, as they tended to “build up” 
the alleged shortages charged by King against appellant 
to the prejudice of appellant. 
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Government Exhibit 22 was a personal memorandum pre¬ 
pared by the witness Payne (Jt. App. 44, 45). It was not 
prepared under any duty of her office, but was made up 
from other original records, such as COD bills, tape read¬ 
ings, food checks and sales of cigars and cigarettes in the 
restaurant. The prosecution failed to produce any of the 
original records upon which Government Exhibit 22 was 
based. 

It was admittedly not an accurate record, as it contained 
many discrepancies which were attempted to be reconciled 
by “over” and “short” computations (Jt. App. 45). Ap¬ 
pellant, when Government Exhibit 22 was first offered, 
objected to it on the ground that it could not be received in 
evidence as it was a personal memorandum only of the 
witness and that it was not kept in the ordinary and regular 
course of business and could be used only for the purpose 
of refreshing the recollection of the witness (Jt. App. 45). 
Cross-examination of the witness Payne disclosed that this 
memorandum was prepared from other original records (Jt. 
App. 47, 48). Further, Mrs. Payne testified that the hand¬ 
writing notations on the bottom of Government Exhibit 
22, beginning at the broken line, are the handwriting and 
figures of the witness King. Moreover, Mrs. Payne ad¬ 
mitted that during the whole month of September there 
was only seven days in which she correctly stated her ac¬ 
counts and on all other days her accounts did not balance. 
Mrs. Payne also testified that the original slips upon which 
the record was based were delivered to King. At the con¬ 
clusion of the testimony of Mrs. Payne, the prosecution 
offered Government Exhibit 22 in evidence again. Is was 
again objected to by appellant and its receipt in evidence 
was reserved until after it had been identified by King (Jt. 
App. 53). 
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King testified he received Government Exhibit 22 from 
Mrs. Payne and that the figures and notations at the foot 
of the exhibit were his (Jt. App. 53, GO). On cross- 
examination King admitted lie had no personal knowledge 
and could not testify as to the transactions reflected by the 
entries on Government Exhibit 22 (Jt. App. 60, G2, 63, G4, 
G5). Further, King testified that Government Exhibit 
22 was not complete, as his tabulation sheet and sheets 
showing what the notations on Government Exhibit 22 
represented were missing (Jt. App. 65, 66). King admitted 
having received the original records from which Govern¬ 
ment Exhibit 22 was prepared (Jt. App. 71). 

At the conclusion of the Government’s case, Govern¬ 
ment Exhibit 22 was again offered in evidence. Appellant 
renewed his objections thereto, pointing out that it was 
only a personal memorandum, that it did not purport to be 
a regular record as it was prepared from other records, 
that it was not complete and should not be received in 
evidence (Jt. App. 87). Appellant’s objections were over¬ 
ruled and Government Exhibit 22 was received in evidence 
(Jt. App. 92). As Government Exhibit 22 contained the 
handwritten notation by King to the effect that there was 
owed him from the September proceeds of the restaurant, 
$1484.00 (Jt. App. 70), it was prejudicial error to receive 
this exhibit in evidence, as it clearly was not admissible 
under the “Federal Shop Rule.” 

New York Life Insurance Co. v. Taylor, App. D. C. —, 
143 F. 2d 14. 

As this exhibit obviously was offered for the purpose of 
proving a shortage, which is the fundamental issue to be 
decided in this case, and did not constitute a routine record 
kept in the regular course of business, it follows that the 
record is inadmissible. 
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(b) The trial court permitted the witness Byrd to give 
conclusions concerning duties and functions of the Senate 
Restaurant and as to the ownership of the monies described 
in the indictment over appellant’s objections (Jt. App. 78, 
79). Such testimony obviously was inadmissible and preju¬ 
dicial in view of the Government’s duty to establish by 
competent evidence that the money was owned by the 
United States and came into the actual and lawful posses¬ 
sion of the appellant as an employee of the United States. 

The seriousness of this error was increased by the er¬ 
roneous instruction of the court that the sole evidence in 
this case was that the money here involved was that of the 
United States (Jt. App. 183). 

(c) Because of certain alleged discrepancies in his tes¬ 
timony, after the witness Henderson had completed his 
testimony, the trial court detained the witness in the 
presence of the jury and thereafter placed the witness in 
the custody of the United States Marshal and required 
$500 bond for his release. In the summary contempt pro¬ 
ceedings held by the court below growing out of the testi¬ 
mony of the witness Henderson, the Court held it was 
without jurisdiction to proceed as it did, and that the 
guilt or innocence of Henderson could only be decided 
by an indictment and trial by jury (Jt. App. 143). The 
action of the court below in detaining the defendant in the 
presence of the jury prejudiced appellant’s case and was a 
proper ground for a new trial, in view of the ultimate 
ruling of the court that it was without authority to proceed 
as it did. 

(d) The misconduct and the prejudicial remarks of the 
prosecutor deprived appellant of a fair trial in the court 
below. Near the close of the case, while cross-examining 
appellant, the prosecutor made the prejudicial characteri¬ 
zation that appellant’s counsel would have the opportunity 
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to rehabilitate appellant’s testimony. Appellant’s counsel 
objected to such characterization as prejudicial. 

Later, during the opening argument of the prosecutor 
to the jury, the prosecutor charged that the trip of Mr. 
Henderson from Canada to Washington in September or 
October of 1938 must be considered to have been for the sole 
purpose of witnessing the turning over of the monies in 
question and providing support for appellant, whom the 
prosecutor then charged brought men in wheel chairs into 
court to testify as to his good reputation and then took the 
witness stand and committed a deliberate perjury. Counsel 
for appellant immediately objected to this line of argument 
as improper and immediately demanded that the court 
withdraw a juror and declare a mistrial (Jt. App. 160). 
The court remarked that it understood the prosecutor was 
arguing that appellant had committed perjury. Appel¬ 
lant’s counsel stated that such a charge by the prosecutor 
was improper because it was charging him with a criminal 
offense which he had not been convicted of committing 
(Jt. App. 160). 

The court below ruled that the prosecutor had the right 
to make such a charge and then turned to the jury and 
stated that the jury could accept such a charge if the jury 
agreed with it (Jt. App. 161). 

Thus encouraged by the court, the prosecutor again 
charged that he did not have any respect for a person who 
takes the stand and commits a deliberate perjury and that 
the prosecutor had no sympathy for that type of conduct, 
because the prosecutor had been in court too much and 
hated to see the processes of the court thus abused (Jt. 
App. 161). Appellant’s counsel renewed his objections to 
this entire line of argument (Jt. App. 161). 

The prosecutor again placed his personal views in the 
record against appellant when he stated that the whole de- 
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fense of the appellant was a fictitious transaction and was 
as bold and vicious an attempt to mislead a jury in a court 
of justice as the prosecutor had ever seen (Jt. App. 162). 

Continuing this improper and inflammatory argument 
and continuing to charge further crimes to appellant, the 
prosecutor stated that appellant had committed “deliberate 
perjury” (Jt. App. 162), and then stated that he (referring 
to the witness Henderson) had committed in a court of 
justice a crime against the very foundation of our jury 
system and our system of jurisprudence and justice. 

Later in his opening argument, the prosecutor said 
(Jt. App. 165): 

‘ ‘ But that is not enough for his pal. No. Now that he 
has got Henderson in the soup, he wants to put him in 
further and contradict him again. That is the type of 
friend Mr. Arbuckle is. This pious perjurer of ‘good 
reputation,’ this sanctimonious man who brings these 
character witnesses here. Good Lord: I bet now that 
they know what has happened, they wish they had 
never come. To think that a man can sit there and 
subject those who mistakenly had confidence in him 
to that ignominy of giving character testimony for a 
perjurer.” 

After this inflammatory remark, counsel then concluded 
his statement that the jury should reject this perjured case 
and announce by their verdict a verdict that would support 
the processes of the court and would give to defendant his 
just deserts for his embezzlement. 

In his concluding argument to the jury, over the objection 
of appellant’s counsel, the prosecutor reiterated these 
perjury charges against the appellant and Mr. Henderson 
(Jt. App. 171, 172, 174) and then pointed out to the jury 
that he had been in court a number of times before these 
very jurors in the course of a month and reminded the jury 
that they had never before heard him accuse anyone 
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of perjury. Then the prosecutor stated that he had never 
seen anything like appellant and Henderson in court and he, 
the prosecutor, hoped that he never would again. Then the 
prosecutor remarked again, “I hope I never do because it 
disgusts me and I can’t get over it” (Jt. App. 174). 

In conclusion, the prosecutor stated that the way “to 
strike out this perjured defense” is to return a verdict of 
guilty as indicted (Jt. App. 177). 

Before the jury retired to consider its verdict, appellant’s 
counsel objected to this entire line of argument of the 
prosecutor, charging persons with perjury and engaging in 
other improper arguments which in effect placed in the 
record the beliefs of the prosecutor to the prejudice of 
appellant and asked that the court withdraw a juror and 
declare a mistrial. These objections were overruled (Jt. 
App. 191). 

We submit that the opening and closing arguments of the 
prosecutor in effect place in the records the beliefs of the 
prosecutor that Mr. Henderson and appellant were guilty 
of wilful and malicious perjury. The prosecutor over and 
over charged the appellant with being guilty of a crime 
of perjury and subornation of perjury. Neither appel¬ 
lant nor Henderson have ever been charged with or con¬ 
victed of perjury, hence it was highly prejudicial and im¬ 
proper for the prosecutor to place his beliefs concerning 
their testimony in the record. That in our opinion is placing 
in the record against appellant the unsworn beliefs of a 
sworn officer of our Government to appellant’s prejudice. 
As no attempt was made by the trial court to remove the 
prejudice occasioned by the objectionable argument, appel¬ 
lant was deprived of a fair and impartial trial. 

Accordingly, we submit that the court below erred in 
failing to withdraw a juror during the argument and at the 
close of the argument, and in failing to declare a mistrial. 

Berger v. United States, 295 U. S. 78. 
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We submit that the language of the Supreme Court in the 
Berger case is applicable here, and that a new trial should 
have been granted. In that case the Supreme Court said 

(p. 88): 

“The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a sov¬ 
ereignty whose obligation to govern impartially is as 
compelling as its obligation to govern at all; and whose 
interest, therefore, in a criminal prosecution is not that 
it shall win a case, but that justice shall be done. As 
such, he is in a peculiar and very definite sense the 
servant of the law, the twofold aim of which is that 
guilt shall not escape or innocence suffer. He may 
prosecute with earnestness and vigor—indeed, he should 
do so. But, while he may strike hard blows, he is not 
at liberty to strike foul ones. It is as much his duty 
to refrain from improper methods calculated to pro¬ 
duce a wrongful conviction as it is to use every legiti¬ 
mate means to bring about a just one. 

It is fair to say that the average jury, in a greater or 
less degree, has confidence that these obligations, which 
so plainly rest upon the prosecuting attorney, will be 
faithfully observed. Consequently, improper sugges¬ 
tions, insinuations and, especially, assertions of per¬ 
sonal knowledge are apt to carry much weight against 
the accused when they should properly carry none. The 
court below said that the case against Berger was not 
strong; and from a careful examination of the record 
we agree. Indeed, the case against Berger, who was 
convicted only of conspiracy and not of any substantive 
offense as were the other defendants, we think may 
properly be characterized as weak—depending, as it 
did, upon the testimony of Katz, an accomplice with a 
long criminal record. 

In these circumstances prejudice to the cause of the 
accused is so highly probable that we are not justified 
in assuming its non-existence.” 
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As Judge Roberts well said in his dissenting opinion, in 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150 
at (p. 264) and at (p. 267): 

“One of the most reprehensible things a prosecutor 
can do is to attempt to put into evidence before the jury 
his own, and his colleagues’, opinion as to the guilt of 
the defendants he is prosecuting. Such a practice 
brings before the jury the unsworn testimony of a 
sworn officer of the Government. This fact lends it 
undue and improper weight and injects an element into 
the case which is so insidious and so impossible to 
counteract that trial judges, in my experience, have 
never hesitated to withdraw a juror and declare a mis¬ 
trial because of this violation of the canons.” 

#•••••• 

Considering what is set out in the opinion of this 
court, and the additional references I have made to the 
address, I am of opinion that counsel’s argument was 
highly improper, as indeed the Government admits, 
and, further, that it was highly prejudicial. I do not 
think the court took proper means to counteract the 
impropriety and prejudice thus created and I think the 
onlv remedv available is to set aside a verdict en- 
suing upon such misconduct. Compare Berger v. United 
States, 295 U. S. 78, 85, 88, 89. 

And see: 

Frisby v. United States, 35 App. D. C. 513, 519, 
520; 

Viereck v. United States, 318 U. S. 236, 247, 248; 

Pickford v. Hudson, 32 App. D. C. 480, 487, 489; 

Hall v. United States, 150 U. S. 76. 

(e) After the case was tried, a Motion for new trial on 
the ground of newly discovered evidence was filed with the 
court below. The evidence upon which the Motion was 
based was discovered by reason of certain information re¬ 
vealed by the United States Attorney in his reply and 



47 


closing argument to the jury and made just before the jury 
returned to consider its verdict (Jt. App. 16). An Affidavit 
of newly discovered evidence was filed in support of the 
Motion for new trial, to which we refer the court with the 
request that it be carefully read for it presents important 
and amazing evidence which traces a portion of the pro¬ 
ceeds shown by the Government’s evidence to allegedly 
have been embezzled, a check which is actually identified 
in Government Exhibit 19, one of appellant’s receipts, into 
the physical possession of the witness King (Jt. App. 16-23). 

In the closing argument of the prosecutor, in reply to the 
argument of appellant’s counsel that a number of Septem¬ 
ber checks had been deposited by King in October in the 
Anacostia Bank, which would indicate that King in some 
way came into possession of the September proceeds of the 
restaurant, replied that there was no single check in evi¬ 
dence in this case. Thereupon, the prosecutor produced 
Government Exhibit 19 which had been in possession of the 
prosecution up to and throughout the trial, which was one 
of the receipts signed by appellant, and pointed out that 
that receipt acknowledged receiving a $10 check of Senator 
O’Mahoney. The prosecutor then argued that no other 
receipt showed any checks as being delivered to appellant. 
Therefore, the prosecutor argued, the O’Mahoney check 
was the only check received by appellant, and if that check 
had been received by King and deposited by him, it would 
have been produced in evidence. 

The devastating significance of the prosecutor’s argu¬ 
ment is demonstrated by the testimony of the witness, Mrs. 
Payne, who stated that all checks cashed in September were 
turned over as cash to appellant in the envelopes in ques¬ 
tion (Jt. App. 20, 49). 

After the trial, appellant’s counsel realizing the vital 
importance of tracing the O’Mahoney check, as it was part 
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of the embezzled res, conducted an investigation in an 
effort to locate the O’Mahoney check and discovered that 
a $10 check of Senator O’Mahoney, dated September 17, 
1938, payable to the order of his secretary, cashed in the 
Senate Restaurant in September, was actually deposited 
in the Anacostia Bank by King, and bore his endorsement, 
on October 7, 1938. 

As this is the only portion of the embezzled res ever 
traced and as it turned up in the possession of King and 
bore his endorsement, he could only have received that 
check from one source, and that is in the envelope con¬ 
taining it and the other September proceeds of the res¬ 
taurant, which appellant testified he delivered to King. 

It is submitted that this most important piece of evi¬ 
dence justified the granting of a new trial, and that the 
trial court erred in overruling the Motion for a new trial on 
the ground of newlv discovered evidence. 

This Court held, in the case of Hamilton v. United States , 
— App. D. C. —, 140 F. 2d 679, 681, that an affidavit of 
newly discovered evidence in a criminal case should be 
construed fairly to the accused, and where the affidavit con¬ 
tains corroborating evidence produced at the trial which 
would support the testimony of the appellant, particularly 
where guilt or innocence depends upon the uncorroborated 
testimony of a prosecuting witness, the denial of a Motion 
for a new trial on the basis of such newly discovered evi¬ 
dence is an abuse of discretion and can be reviewed on 
appeal. 

We submit that the affidavit of newly discovered evi¬ 
dence in this case presents evidence far more convincing 
and affords more corroboration than the affidavits of newly 
discovered evidence involved in the Hamilton case. Accord¬ 
ingly, we submit that it was an abuse of discretion for 
the trial court to deny appellant’s Motion for a new trial. 
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CONCLUSION. 

Appellant insists and protests his innocence. His is 
a spotless and excellent record. He has an ill wife and 
two young children. We say appellant’s and his family’s 
future should not be destroyed by such a weak and tenuous 
case as is presented by the record herein. 

Accordingly, in conclusion, it is earnestly submitted that 
the judgment below should be reversed and the trial court 
should be directed to enter a judgment of not guilty, or, 
at the very least, the cause should be remanded for a new 
trial. 

Respectfully submitted, 

Warren E. Magee, 
Paul J. Sedgwick. 

Of Counsel: 

Magee, Keedy & McGovern. 
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countf.rstatement of the case 

Appellant was convicted as indicted on a ten-count indict¬ 
ment (Joint Appendix 1-8) which charged him with embez¬ 
zlement of money of the United States in his capacity as man¬ 
ager of the Senate Restaurant. He was sentenced at first to a 
term of four to eighteen months (J. A. 35); but subsequently 
that sentence was vacated (J. A. 38) and a sentence of four 
to seventeen months was imposed, the execution of which was 
suspended and the appellant was placed on probation (J. A. 
38). He nevertheless appeals from that judgment, his main 
contentions being that the evidence was not sufficient to sup¬ 
port a conviction of any crime; and that it did not support the 
indictment as drawn because it did not establish that the money 
ever came into the possession—as distinguished from bare cus¬ 
tody—of the appellant, and did not establish that the money 
was property of the United States; that the court erred in 
admitting certain evidence; and that the court erred in not 

(l) 
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declaring a mistrial for prejudicial arguments of the prosecut¬ 
ing attorney in final argument. This brief will attempt to 
answer those contentions and will also raise the additional 
point whether a convicted person by accepting probation 
waives his right to appeal from the judgment of sentence. 

The facts briefly stated are as follows: 

The appellant was the manager of the Senate Restaurant, 
part of which was operated in the Senate Office Building and 
part in the Capitol Building, in the District of Columbia. One 
Edward H. King was assistant manager and disbursing officer, 
and the receipts of the business were usually turned over to 
him and by him deposited in the Anacostia Bank in the District 
of Columbia in an account from which King, and he only, could 
make withdrawals. When King was absent the appellant had 
charge of the money. One Gertrude Payne was hostess and 
supervisor of the restaurant. 

During the month of September 1938, Mr. King was absent 
from the restaurant on his vacation. During that period, Mrs. 
Payne turned over to appellant some twenty-one envelopes 
containing money which had been received in the restaurant 
business, for which appellant gave her his receipts. Mr. King 
returned from his vacation the latter part of September or the 
first part of October 1938. The moneys which the indictment 
accused appellant of embezzling were funds in the envelopes 
which Mrs. Payne had turned over to him. The main issue of 
fact in the trial was whether the appellant accounted to King 
for these funds after King returned from his vacation. Mrs. 
Payne testified (J. A. 43-4) that when Mr. King left the 
restaurant on his vacation, she began making the deposits in 
the bank. She had made two deposits in September 1938, when 
appellant, whose office was in the Capitol Building, came to 
her part of the restaurant in the Senate Office Building and 
told her he would deposit the money for her (J. A. 44). She 
identified receipts in the form of slips of paper signed by the 
appellant for money which she had turned over to him. These 
were Exhibits 2 to 21. She also identified Exhibit 22 as her 
personal record of the receipts of the restaurant for the month 
of September. All these she turned over to Mr. Bang on his 
return. 
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Mr. King testified that he received Exhibits 2 to 21 and 
Exhibit 22 from Mrs. Payne when he returned from his vaca¬ 
tion. He also testified that he compared the receipts as in¬ 
dicated by those exhibits with the deposits in the bank book 
(Exhibit No. 1) for the same period and found no correspond¬ 
ing deposits. He discussed this matter with the appellant and 
the appellant told him he would “take them up.” 

At the conclusion of the case for the government, a motion 
for directed verdict was made and overruled. Thereupon, the 
appellant introduced evidence in his own behalf. In his own 
testimony the appellant admitted receiving the money from 
Mrs. Payne, but stated that he had turned it over to Mr. King 
when he returned from his vacation. He stated that Mrs. 
Payne had requested him to keep the receipts in his custody 
because she had no place to keep them safely and no facilities 
for going to the bank herself (J. A. 103). He also testified that 
when he turned the money over to Mr. King there was also 
present in his, appellant’s office, Robert C. Henderson, appel¬ 
lant’s friend (J. A. 105). In corroboration appellant produced 
Mr. Henderson who testified that he was present in the ap¬ 
pellant’s office when appellant turned the money over to Mr. 
King. He stated that this was the last week in September or 
the first part of October 1938 (J. A. 119-120). 

On cross-examination, Henderson testified that it was a fact 
that he went to Canada in 1938 and remained until the follow¬ 
ing year. He had first stated his recollection to be that this 
trip took place in October 1938. He was then shown certain 
letters and postal cards which he admitted he had written. 
Their dates indicated that he was already in Canada as early 
as September 2, 1938, and the witness admitted that the cor¬ 
respondence, which he testified was correctly dated by him at 
the time indicated that he could not have witnessed a trans¬ 
action in Washington in September 1938 (J. A. 124-130). 
After Henderson had testified the appellant was recalled to the 
stand and gave additional testimony to the effect that he 
remembered that after Mr. Henderson had gone to Canada 
he had, at appellant’s urgent request, come to Washington for 
a few days to help out in their business (which was the opera¬ 
tion of a preparatory school), but had to return to Canada 
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almost immediately because of the serious illness of his sister. 

Government counsel in the course of his argument to the 
jury accused the appellant of committing deliberate perjury. 
For this appellant’s counsel requested that a mistrial be de¬ 
clared, but the court overruled the motion, at the same time 
instructing the jury that they should accept counsel’s argu¬ 
ments only insofar as they conformed to the jury’s views 
(J. A.160-161). 

STATUTES INVOLVED 

18U.S.C.100: 

Whoever shall embezzle, steal, or purloin any money, 
property, record, voucher, or valuable thing whatever, 
of the moneys, goods, chattels, records, or property of 
the United States, shall be fined not more than $5,000, 
or imprisoned not more than five years, or both. 

24-102 D.C. Code (1940): 

The District Court of the United States for the Dis¬ 
trict of Columbia shall have power in any case, except 
those involving treason, homicide, rape, arson, kid¬ 
naping, or a second conviction* of a felony, after con¬ 
viction or after a plea of guilty of a felony or 
misdemeanor and after the imposition of a sentence 
thereon but before commitment, and the said police 
court shall have like power, after a conviction or a plea 
of guilty in any case of misdemeanor, to place the de¬ 
fendant upon probation, provided that it shall appear 
to the satisfaction of the court that the ends of justice 
and the best interests of the public as well as of the 
defendant would be subserved thereby, and may sus¬ 
pend the imposition or execution of the sentence, as 
the case may be, for such time and upon such terms as 
it may deem best and place the defendant in charge of 
a probation officer. The probationer shall be provided 
by the clerk of the court with a written statement of 
the terms and conditions of his probation at the time 
when he is placed thereon. He shall observe the rules 
prescribed for his conduct by the court and report to 
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the probation officer as directed. No person sh$U be put 
on probation except with his or her consent. 

SUMMARY OF ARGUMENT 

I 

Without claiming to have the answer, appellee suggests to 
the Court that this appeal necessarily presents the question 
whether a person convicted of a crime in the District of Co¬ 
lumbia may accept a judgment of sentence with provision for 
probation—which may not be imposed except with his con¬ 
sent—and then protest the sentence by appeal. Against the 
claim of estoppel could be urged the considerations that the 
defendant is faced with a hard choice of going to jail or of 
accepting conditions which impose upon him under pain of 
imprisonment a rectitude of conduct above the minimum of 
non-criminality which keeps most people out of jail. The 
stigma of conviction does not make a justiciable issue. 
Stefiler v. United States, 319 U. S. 38 (1943). 

II 

The evidence justified the submission to the jury of the 
question whether the money came into the possession of the 
appellant and supported the jury’s finding that it did. Ap¬ 
pellee adopts as its argument the memorandum of the court 
below on this point (J. A. 25-34). 

III 

The money was the property of the United States. The 
United States paid appellant’s salary direct. He was in no 
sense a debtor with respect to the funds coming into the res¬ 
taurant. Hence United States v. Mason, 218 U. S. 517, cited 
by appellant is distinguishable. 

IV 

The evidence was sufficient to support the verdict. This 
point raises the question of the sufficiency of the entire evi¬ 
dence, not merely that offered by the government. The evi¬ 
dence for the government showed that money had been re- 
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ceived in the operation of the restaurant, that such money had 
come into the possession of the appellant, and that such money 
was not deposited in the bank where it belonged. This was 
enough to make a prima facie case. The appellant by putting 
in his evidence and that of Henderson placed before the jury 
the question whether he had not committed and suborned per¬ 
jury. If so, this would constitute additional evidence of guilt. 
The whole evidence was therefore sufficient. 

V 

The documentary evidence was properly received. The re¬ 
ceipts which appellant gave to Mrs. Payne all covered the same 
period, and his duty to account related to them all. Hence, 
not only such receipts as corresponded to the counts in the in¬ 
dictment but the others not charged in the indictment were 
admissible. Compilations on Government Exhibit 22 were not 
prejudicial because they were fully explained in the testimony 
and were cumulative thereof. The exhibit was relevant and 
properly received. 

VI 

The remarks of the prosecuting attorney did not require a 
mistrial. The prosecuting attorney’s remarks in argument to 
the jury were nothing more than an accusation, albeit a spirited 
one, that the defendant was guilty of committing perjury and 
getting another witness to commit perjury. Such conclusions 
would be implicit in any discussion of the case designed to per¬ 
suade a jury that the government had the right side of the case. 
Appellant’s attorney in his brief imputes perjury and embezzle¬ 
ment (which he would perhaps call larceny) to the government 
witness King. 

VII 

The trial court did not abuse its discretion in denying the 
motion for new trial based upon newly discovered evidence. 
The evidence could have been discovered before the trial was 
over and it was not important enough in any event to require 
a new trial. 
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ARGUMENT 

I 

May an accused appeal from a sentence placing him on 

probation? 

This question is necessarily raised by the appeal in this case. 
The appellant was first given an unconditional sentence of 
four to eighteen months. Subsequently another sentence of 
four to seventeen months was imposed, but the execution of 
it was suspended and the appellant was placed on probation 
(J. A. 38). The law (24-102 D. C. Code, 1940) states in the 
last sentence: “No person shall be put on probation except 
with his or her consent.” May a convicted person accept such 
a sentence and thereafter dispute its legality by appeal? It 
does appear on its face to be an attempt by one and the same 
act to accept and to reject a sentence. It is explicit in the law 
that a part of this entire sentence as given could have been 
rejected by the appellant and in a certain sense by submitting 
to it, he imposed it upon himself. The point also suggests 
whether the judgment is divisible; whether the imposition of 
the sentence and the order suspending its execution are sepa¬ 
rable so that the subject of the sentence can appeal from the 
one and accept the other. Of course, the power to impose 
sentence existed in the court long before it received the power 
to suspend the execution and place the defendant on probation; 
and the probation act simply deals with the order for the 
suspension. 

II 

The evidence supported the charge of embezzlement 

The indictment charged that the appellant, by virtue of his 
employment as manager of the Senate Restaurant, came into 
possession of money and property of the United States and 
unlawfully converted it to his own use (J. A. 1-8). Appellant 
claims that the evidence did not support this charge, because 
it showed that the appellant had not the possession but the 
bare custody of the money in question. 
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The statute under which this appellant was indicted (18 
TJ. S. C. 100) was part of a law of which 18 U. S. C. 99 was 
another part. It has been decided that they should be read 
together, and that the purpose of Congress in enacting the 
whole statute was to “avoid the pitfalls of pleading whereby a 
defendant might escape a conviction for one offense by proving 
that he had committed another.” Crabb v. Zerbst, 99 F. (2d) 
562 (C. C. A. Ga.. 1938). However, the lower court in pass¬ 
ing upon this point adhered to the strict rule of the old em¬ 
bezzlement statutes and decisions and observed the distinction 
between possession and custody. On that basis the court 
decided that the evidence was sufficient to go to the jury on 
the question whether appellant had the bare custody or had 
the possession of the money (J. A. 25-34). 

It would be bordering on the comic to say that appellant, 
who was the manager of the Senate Restaurant and the 
superior of the government witness King, was the bare cus¬ 
todian of any money received in the conduct of the Senate 
Restaurant. The fact that King had made the deposits and 
maintained an account from which only he could make with¬ 
drawals, could hardly divest the appellant of his responsibility 
for and control over such fun is as he personally might receive. 
The evidence plainly supported the position that the appellant 
was something more than a messenger with reference to those 
funds. 

In the case of Weinhandler v. United States, 20 F. (2d) 359 
(C. C. A. 2, 1927) cert, denied 275 U. S. 554, the facts were 
that the defendant sold government blankets and converted 
the money to his own use. The indictment charged him re¬ 
spectively with embezzling the blankets and embezzling the 
money. He was convicted of embezzling the money. He con¬ 
tended that if he had no authority to sell the blankets the 
embezzlement, if any, was of the blankets and not the money. 
The court rejected this contention and held him guilty regard¬ 
less of his authority or lack of it to sell the blankets in the 
first place. 
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The money was the property of the United States 

It is contended that the evidence did not show that the 
money was the property of the United States. In support of 
this argument the appellant cites United States v. Mason, 21S 
U. S. 517. 

The money involved in this case was the property of the 
United States. It was not abandoned property; it was not the 
property of any individual; it was not property the ownership 
of which was disputed between individuals, or between the 
government and individuals. The appellant worked for a 
salary which the government paid him direct. His salary did 
not come directly from the proceeds of the restaurant, nor de¬ 
pend upon the amount of such proceeds. In fact, the restau¬ 
rant was run consistently at a deficit which the government 
always paid off. These facts sharply distinguish this case 
from the case of United States v. Mason, supra, cited by the 
appellant. In that case the defendant was a clerk of a United 
States District Court in Massachusetts. He was charged with 
embezzling funds which came to him by virtue of his office. 
The court reviewed the statutory history and pointed out that 
the defendant received his compensation from the proceeds of 
his office and became liable to the government only for an 
amount over a specified figure which should be determined 
after an audit. Yet the defendant was indicted before there 
had been any showing that he owed the government any money. 
Under these circumstances, the court held that a debtor- 
creditor relationship existed between the defendant and the 
government. 

In the case of Loewe v. United States, 135 F. (2d) 622 C. C. 
A. Wash., 1943), the defendant was a lease clerk in the United 
States Indian Service and received money as rentals from 
Indians. It was his duty to turn this money over to the money 
clerk of the Indian Service, who in turn would deposit the 
money and issue official receipts to those who paid the money 
in. It was held that the money which the defendant received 
was property of the United States. It is submitted that the 
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facts in that case are almost identical with this one, except here 
the appellant was the superior, rather than the subordinate, of 
the depositing officer. 

IV 

The evidence was sufficient to support the verdict 

At the conclusion of the government’s case, the appellant 
moved for a directed verdict of acquittal. This was refused and 
the defendant then proceeded to introduce evidence in his own 
behalf. The question now presented therefore is whether the 
entire evidence is sufficient to support the verdict. Ercoli v. 
United States, 76 App. D. C. 360, 131 F. (2d) 354, 357 (1942). 

Without reviewing at length the testimony in this case, it 
is submitted that it plainly raised issues of fact which it was 
the province of the jury to pass upon. Added to the prima 
facie case which the government’s evidence established was 
the additional evidence that the appellant committed perjury 
and got his friend Henderson to do likewise. If so, the jury 
could infer from the evidence a consciousness of guilt on the 
part of the appellant. Wilson v. United States, 162 U. S. 613 
(1896). In this connection appellant also claims that the un¬ 
corroborated testimony of the government witness King was 
insufficient to warrant conviction. It was the witness Payne 
who placed the money in the possession of the appellant. The 
bankbook proved that that money did not get into the bank. 
Hence the evidence that pointed to the appellant’s guilt far 
from being the uncorroborated testimony of King was the un¬ 
denied and undeniable testimony of Mrs. Payne and the bank¬ 
book. King’s testimony was the negative testimony that ap¬ 
pellant did not account to him, plus the implied admission in 
appellant’s statement that he would “take up” the shortages. 

V 

The documentary evidence was properly received 

The appellant now argues in his brief (p. 38) that the court 
erred in admitting Government Exhibits 12 to 21. Exhibits 
2 to 21 were offered at the same time and a blanket objec¬ 
tion was made, which in nowise differentiated Exhibits 2 to 12 
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from Exhibits 12 to 21 (J. A. 52). Accordingly it would seem 
that appellant should not now be heard for the first time to 
raise an objection specially applicable to Exhibits 12 to 21. 

But it is submitted the objection is not tenable. The ex¬ 
hibits, 2 to 21, are all receipts which Mrs. Payne received 
from the appellant for the money she had given him. The 
issue in the case was whether the appellant accounted to King 
for them. This issue plainly related to them all as a group 
and under the evidence if the jury believed appellant accounted 
for any one of them, it would necessarily believe he accounted 
for them all. The evidence was relevant and in any event was 
not prejudicial. 

Appellant also argues (p. 45 of his brief) that Exhibit 22 
was not properly received in evidence. This document was 
received to refresh the recollection of the witness (J. A. 45). 
The weakness in the paper itself and the knowledge of the 
witnesses regarding it was all before the jury and hence the 
document could have created no prejudice. 

The action of the court in detaining the witness Henderson 
at the time the jury was excused at the conclusion of the day's 
session is complained of. This matter appears in the joint 
appendix, pages 142 and 143. At the conclusion of one of the 
sessions, the court stated as follows: “I will ask this witness 
to remain. I will excuse the jury until tomorrow morning at 
ten o’clock.” Then followed the usual admonition about the 
jurors not discussing the case. The witness to whom the court 
was referring was the witness Henderson. After the jury had 
left the courtroom, the court informed Mr. Henderson that an 
explanation for his conduct was forthcoming and that he had 
better get himself an attorney. After studying the matter the 
court decided that it was without power summarily to deal 
with the testimony of Henderson. 

It is submitted that the treatment of the matter by the 
court was in nowise objectionable. The appellant’s attorney 
did not think so at the time, as no objection appears. 

The appellant also refers in his brief (pp. 41-42) to 
prejudicial remarks of the prosecuting attorney during the 
examination of the appellant. The prosecutor stated that 
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appellant’s attorney would have an opportunity to “rehabili¬ 
tate” the testimony of appellant. This is a term often used 
in connection with redirect examination of a witness who had 
been attacked on cross-examination. 

VI 

The remarks of the prosecutor did not require a mistrial 

It is a fair characterization of the entire argument of the 
prosecuting attorney that he accused the appellant of com¬ 
mitting perjury and of causing Henderson to commit perjury. 
It might be said also that it implied hypocrisy on appellant’s 
part in bringing witnesses to testify as to his excellent char¬ 
acter, and then committing and suborning perjury. 

It would have been impossible to argue for conviction in this 
case without stating propositions which if valid damned the 
appellant and Henderson as perjurers. Little can be pointed 
out in the entire argument of counsel for the government ex¬ 
cept statements to that effect. If it can be said that they were 
heated statements, it can be said in reply that it was a heated 
trial. The allergy of the appellant’s attorney to the word “re¬ 
habilitate” is some indication of that. In his own brief in this 
case appellant implies that the witness King was not only 
a perjurer but a thief, if any stealing occurred at all. The state¬ 
ment of counsel as to his conversation with another lawyer 
who happened to be present in the courtroom during the course 
of the trial (p. 161), was a treading on thin ice until it ap¬ 
peared that what the lawyer had to say was the innocuous ob¬ 
servation that a case frequently turns on an unexpected point. 
Elsewhere is nothing to be criticized except the condemnation 
of perjury and the subornation of perjury. That this should 
be viewed with complacence by a prosecutor or anybody else 
is too much to ask in the name of fairness to an accused. 

VII 

Motion for new trial properly denied 

After the trial was over the appellant moved for a new trial 
on the ground of newly discovered evidence. This was the 
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discovery of a check of Senator O’Mahoney in the sum of ten 
dollars dated September 17, 1938, which was deposited in the 
Anacostia Bank on October 7, 1938, with King’s endorsement 
on it. It is claimed that this proved that at least this parti¬ 
cular item was turned over by the appellant to King when 
King returned from his vacation. 

The conclusion is not justified. The check could have been 
kept by Mrs. Payne and the cash turned over to the appellant 
and Mrs. Payne could have given the check to King. Or, the 
check might have been turned over by Mrs. Payne to the ap¬ 
pellant and by him left in the cash register and seen by King 
when King came back from his vacation. Appellant might 
intentionally do that rather than deposit the check so that he 
could later claim, as he did, that Mrs. Payne did not turn the 
proceeds over to him for depositing but for safekeeping. 

Furthermore, the failure to discover this item before the 
trial ended was not excusable. The appellant finally did dis¬ 
cover it by carefully examining Exhibit 19. He could have 
done that during the trial as Exhibit 19 was introduced in evi¬ 
dence in the early stages of the trial. 

CONCLUSION 

It is respectfully submitted that the appellant received a 
fair trial and that the judgment should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 
United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney . 
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